








FEDERAL INDIAN LAW

tion."194 Under the current precedent, these two limitations
provide no practical way to prevent the exercise of this cong-
ressional power. As long as Congress is willing to pay "just
compensation"-defined as fair market value at the time of the
taking' 95-the "public use" requirement will not prevent any
taking. Although it remains true that a taking for a private
use would be unconstitutional, the Court has essentially
treated the public-purpose requirement as a legislative, not
judicial, question. The requirement that the taking be for a
public use is no more stringent a constraint than other limita-
tions upon "a sovereign's police powers."196 This approach es-
sentially conflates the judicial review of the question whether
the taking is for a public purpose with the question whether
the action violates substantive due process or equal protection.
For such governmental economic regulation, this standard, and
therefore derivatively the takings public-use test, is the weak-
est form of rational-basis review: whether the governmental act
is "rationally related to a conceivable public purpose."197

The relationship between the public-purpose requirement
and the just-compensation requirement has been a fascinating
one. 19 In a nutshell, because of the demise of Lochner and se-
rious judicial second-guessing of economic legislation, the
courts abandoned intrusive review of whether a taking was in
the public interest. Instead, it is assumed that the require-
ment of just compensation sufficiently ensures that Congress
or the state legislatures believe that a taking of property serves
the common good. By making the government pay for expro-
priations, the theory is that there will be sufficient checks upon
abuse, and that any remaining abuses are not susceptible to
easy judicial identification and remediation.

This approach is nothing short of disastrous when applied
to the taking of Indian lands.'99 The payment of money-even

194. U.S. CONST. amend. V.
195. See Almota Farmers Elevator & Warehouse Co. v. United States, 409

U.S. 470, 474 (1973).
196. Hawaii Housing Authority v. Midkiff, 467 U.S. 229,240 (1984).
197. Id. at 241. For a recent and highly deferential version of the rational

basis test for economic regulation, see Federal Communications Corm'n v.
Beech Communications, Inc., 508 U.S. 307, 314-18 (1993).

198. See LAURENCE H. TRIBE, AMERICAN CoNsTITUTIoNAL LAW 588-92 (2d
ed. 1988).

199. See Robert N. Clinton, Redressing the Legacy of Conquest: A Vision
Quest for a Decolonized Federal Indian Law, 46 ARK. L. REV. 77, 153-58
(1993); Clinton, supra note 67, at 1042-44. Of course, this approach at least
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fair market value-does not begin to compensate when the
taking involves aboriginal lands, with their extraordinary cul-
tural significance. It is compensation, to be sure, but it is not
"just" recompense. There is usually no way to take the money
and buy equivalent land elsewhere. Ordinarily, no equivalent
land exists, and even if it does, the current owner may not wish
to sell. In the context of Indian lands, using the just-
compensation requirement as a legislative process surrogate
for substantive review of whether the taking is in the public in-
terest imposes the western, capitalist assumption that land
and capital are fungible upon a nonwestern, noncapitalist cul-
ture in which they are not. It is, in short, a form of judicial
colonization.

The long saga of the taking of the Black Hills confirms this
conclusion about the nonequivalence of land and money. After
a legal battle that stretched over half a century, in 1980 the
Supreme Court concluded that the United States had taken the
Black Hills from the Sioux Nation and that just compensation,
including interest, was required."' When the federal money
was set aside in the federal treasury for the Sioux Nation,
however, the tribes that constitute that Nation refused to ac-
cept it.20 The tribes argued that money was not an appropri-
ate substitutionary remedy for the loss of lands of such cultural
and religious significance, and that taking the money would
dissipate the tribes' moral claims to an entitlement to the re-
turn of the lands. °2 The money still sits in the federal treas-
ury, earning interest, as the tribes hope for federal legislation
returning some of the land.20 3

provides some monetary compensation. Even worse is the rule that Congress
may take Indian land without any requirement of compensation as long as the
land is held in aboriginal title rather than recognized title (i.e., title formally
recognized by Congress by treaty or otherwise). See supra notes 9-10 and ac-
companying text (describing the Court's adoption of this rule).

200. United States v. Sioux Nation, 448 U.S. 371, 424 (1980). For an
overview of the history of this dispute, see Nell J. Newton, Indian Claims in
the Courts of the Conqueror, 41 AM. U. L. REV. 753, 763-65 (1992).

201. See EDWARD LAZARUS, BLACK HILLS: WHITE JUSTICE 353 (1991).
202. See id. at 353-54.
203. Because interest accrues to this account, the amount set aside for the

tribes continues to grow. Newton, supra note 200, at 765 n.62 (noting that in
1992, the accumulated amount was more than $315 million).

During the 1980s, Senator Bradley introduced legislation that would have
returned some of the Black Hills to the tribes. See S. 705, 100th Cong. (1987).
No member of the South Dakota delegation in Congress ever co-sponsored the
bill. See Frank Pommersheim, The Reservation as Place: A South Dakota Es-
say, 34 S.D. L. REv. 246, 264 n.99 (1989).
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Of course, when the federal government confiscated the
Black Hills in the 1870s, it probably did not imagine that just
compensation was even required. °4 Even in more modern cir-
cumstances, however, in which Congress is on notice that fair
market value must be paid for Indian lands, the requirement of
payment has not produced any assurance that the sensitive is-
sues involving the loss of aboriginal lands are carefully consid-
ered. For example, the availability of fair-market-value com-
pensation for the takings of Indian lands did not prevent the
expropriation in the mid-twentieth century of huge portions of
Indian land in North and South Dakota for water projects
along the Missouri River." 5 The federal government undertook
this project without consulting with, much less with the con-
sent of, the tribes, and it had draconian cultural and economic
effects. 206 The requirement of fair-market-value payment was
a wholly inadequate deterrent to this baldly colonial act, and
the payment of it was hardly 'just" compensation.

When the Takings Clause is read against the backdrop of
international law in general and international human rights
norms in particular, the ill fit between the context of federal
Indian law and the usual understandings of "public purpose"
and "just compensation" becomes even more apparent.0 7

Documents seeking to identify the contemporary international
human rights norms concerning indigenous people uniformly
stress the value of aboriginal lands. For example, Convention

204. The tribes lost the Black Hills as part of an 1877 "agreement." Act of
Feb. 28, 1877, ch. 72, 19 Stat. 254, 255 (1875-1877). Congress forced the Act
upon them, and in return the Indians received some rations. See Sioux Na-
tion, 448 U.S. at 383 n.14. At that time-the beginning of the "plenary power"
era-Congress might well have assumed courts would not second-guess the
legitimacy of this transaction, much less conclude it constituted a Fifth
Amendment taking.

205. See Pommersheim, supra note 203, at 260-61, upon which this dis-
cussion is based.

206. The federal government took over 550 square miles of Indian land and
displaced over 900 Indian families, resulting in the dismantling of Indian
communities and the disruption of their economy. Id. at 261. The flooding of
ancestral land had devastating religious and psychological consequences as
well. Id. Vine Deloria, the eminent scholar of federal Indian policy, called
this "the single most destructive act ever perpetrated on any tribe by the
United States." Id. (quoting MICHAEL L. LAWSON, DAMNED INDIANS: THE
PICK-SLOAN PLAN AND THE MISSOURI RIVER SIOUX, at xiv (1982)).

207. See Michael L. Ferch, Indian Land Rights: An International Approach
to Just Compensation, 2 TRANSNATIL L. & CONTEMP. PROBS. 301, 302-05
(1992); Lawrence B. Landman, International Protection for American Indian
Land Rights?, 5 B.U. INT'L L.J. 59, 75-84 (1987).
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169 of the International Labour Organisation, the Convention
Concerning Indigenous and Tribal Peoples in Independent
Countries, contains an entire Part concerning aboriginal
lands."8 It calls upon governments to "respect the special im-
portance for the cultures and spiritual values of the people con-
cerning their relationship with the lands ... which they occupy
or otherwise use"20 9 and, except in exceptional situations, to
avoid removing indigenous persons from these lands without
their consent.210 If indigenous lands are taken, the preferred
remedy is the provision of "lands of quality and legal status at
least equal to that of the lands previously occupied by them,
suitable to provide for their present needs and future develop-
ment."211 Money constitutes adequate compensation only when
the peoples involved prefer it to land.212

The United States has not ratified this Convention, and as
yet it has not garnered substantial agreement from other na-
tions.213  As such, it is unlikely to be directly enforceable in
American law.214 Nonetheless, as a contemporary expression of
emerging international law norms applicable to colonized peo-
ples, it provides an interesting, useful-and, I have argued,
necessarily relevant2 5-backdrop against which critically to
assess constitutional takings doctrine. Because the American
experience with the taking of Native lands confirms the nor-
mative attractiveness as well as the practical importance of the

208. ILO Convention 169, supra note 190, pt. II, at 1387. For a useful and
succinct overview of International Labour Organisation Convention 169 and
related international developments, see ANAYA, INDIGENOUS PEOPLES, supra
note 107, at 43-58. For his discussion of Part II on land, see id. at 104-07.

209. Indigenous Peoples Convention, supra note 190, art. 13, at 1387.
210. Id. art. 16, at 1387-88.
211. Id. at 1388.
212. Id. Much the same approach to the land rights of indigenous peoples

is taken by the Members of the Working Group on Indigenous Peoples. U.N.
Draft Declaration on Indigenous Peoples, U.N. Economic and Social Council,
11th Sess., arts. 7(b), 10, 25-27, 30, U.N. Doc. E/CN.4/SUB.2/1993/29 (1993).
This draft "recogniz[es] the urgent need to respect and promote the inherent
rights and characteristics of indigenous peoples, especially their rights to
their lands, territories and resources, which derive from their political, eco-
nomic and social structures, and from their cultures, spiritual traditions, his-
tories and philosophies." Id. at Annex I.

213. See Barsh, supra note 177, at 43-46.
214. But cf. ANAYA, INDIGENOUS PEOPLES, supra note 107, at 49-58

(arguing for enforcement as customary international law).
215. See supra notes 176-177 and accompanying text (describing the con-

stitutional relevance of international law norms concerning indigenous peo-
ples).
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principles identified in the Convention, a reconsideration of
American takings doctrine within the context of Native lands is
in order.

This reevaluation is hardly a revolutionary idea. Indeed,
the Marshall Court itself recognized that Indian lands are not
identical in law to other lands. Under the colonizing process
conceptualized in Worcester, which remains the most important
case in federal Indian law, the colonizing sovereign did not
possess a unilateral power of displacement, even if compensa-
tion was provided. Rather, it possessed only "the exclusive
right of purchasing such lands as the natives were willing to
sell."

216

A more normatively attractive approach to the taking of
Indian lands, consistent both with the longstanding assump-
tions of the Marshall Court and with emerging international
norms, would recognize a presumption against the taking of
Indian lands without consent and a preference for recompense
in the form of land rather than money. This accommodation
could be achieved rather easily under current constitutional
law.

The place to begin is with the construction of a theory that
ordinarily prevents the unilateral taking of Indian land. The
obvious doctrinal modification would be to heighten the scru-
tiny applied to whether the taking of Indian land is "for public
use." In addressing this inquiry, courts should ask whether
the taking serves a public value rather than merely a private
interest (for example, in using governmental power to effectu-
ate a naked transfer from one private entity to another).217

Ordinarily, the payment of fair market value, assumedly an
adequate substitutionary remedy for the loss of property, and a
facially plausible justification for the taking being in the gen-
eral public interest should suffice. But Indian lands are not
ordinary lands: they are not sufficiently fungible to make the
payment of fair market value an acceptable equivalent to the
land, and the fear of a governmental taking rooted in prejudice
or selective cultural indifference is substantially greater for

216. Worcester v. Georgia, 31 U.S. 515, 545 (1832). Although in the first
major federal Indian law case Marshall stated that under the colonial process
Indian lands could be obtained "either by purchase or by conquest," Johnson v.
McIntosh, 21 U.S. 543, 587 (1823), his later and far more important decision
in Worcester omitted any reference to conquest. See Worcester, 31 U.S. at 545.

217. See Cass R. Sunstein, Naked Preferences and the Constitution, 84
COLUM. L. REV. 1689, 1723-27 (1984).
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Indian lands than for the lands of others. At a minimum, then,
no taking of Indian land should be allowed without a strong
justification in public values that outweighs the hardship to
the Indians and that cannot be well served by other means.218

In particular, courts should inquire whether the federal gov-
ernment carefully considered alternatives to the taking of In-
dian land. Administrative convenience and saving federal
money should not be boilerplate defenses to objections to the
taking of Indian lands. Alternatives such as taking privately
held land and encountering greater inconvenience and cost
should not only be considered, they should be balanced against
the hardship occasioned to the Indians by the proposed taking.

Second, in those instances in which the federal govern-
ment makes the requisite showing and would be allowed to
take Indian lands, the 'Just compensation" required should
presumably be land as equivalent as possible to the taken land,
not money. The burden ought to be on the government, pre-

218. What I have in mind here is a rigorous rationality scrutiny akin to the
intermediate scrutiny applied to a gender classification, which can be sus-
tained only if it "serve[s] important governmental objectives and [is] substan-
tially related to achievement of those objectives." Craig v. Boren, 429 U.S.
190, 197 (1976). Gender classifications are presumptively unconstitutional,
and the burden is on the government to demonstrate the constitutionality of
such a classification. Mississippi Univ. for Women v. Hogan, 458 U.S. 718,
724 (1982). Thus, before adopting a gender classification, the legislature must
"choose either to realign their substantive laws in a gender-neutral fashion, or
to adopt procedures for identifying those instances where the sex-centered
generalization actually comported with fact." Craig, 429 U.S. at 199.

Intermediate scrutiny of this kind would be a reasonable way to imple-
ment the constitutional rationality inquiry in federal Indian law. At the mo-
ment, in form the constitutional standard is whether the policy "can be tied
rationally to the fulfillment of Congress's unique obligation toward the Indi-
ans." Morton v. Mancari, 417 U.S. 535, 555 (1974). Note that this is a special
kind of rational basis inquiry, for it seemingly precludes the constitutionality
of measures that harm Indians. Perhaps for this reason, in later cases where
classifications disadvantaging Indians were at issue, the Court seemingly re-
verted to garden-variety rational basis review, under which essentially any
measure is constitutional. See supra note 61 and accompanying text
(describing the dearth of Court decisions finding constitutional infirmity with
congressional action involving Indians). However, at least where Indian
claims match up well with international law norms, such as in the case of the
taking of land, much more rigorous constitutional review should be required.

If courts did not wish formally to abandon rational basis review, many of
these same objectives could be achieved by bringing into federal Indian law
the "rationality with bite" approach taken in Cleburne v. Cleburne Living Cen-
ter, 473 U.S. 432, 448-50 (1985), where the Court required that the regulation
reasonably serve a legitimate public purpose, and Evans v. Romer, 116 S. Ct.
1620 (1996), where the Court struck down an anti-gay initiative because it
lacked a legitimate public purpose.

[Vol. 81:31

HeinOnline  -- 81 Minn. L. Rev. 86 1996-1997



1996]-'FEDERAL INDIAN LAW

sumably with the cooperation of the tribe, to identify equiva-
lent land, take title to that land by eminent domain, and then
transfer title to that land to the tribe in compensation for the
Indian land taken. The tribe has no private right of eminent
domain: it cannot compel the owners of land of particular im-
portance to the tribe to sell, whether for fair market value or
any other price. The government has that power and should
use it in a way that results in a best approximation of truly
"just compensation" for the tribe. Only if the tribe prefers
money should the presumption in favor of land for land be
overcome. When there simply is no available land even
roughly equivalent in significance to the Indian land proposed
to be taken, that strongly counsels for even higher scrutiny of
whether the taking is justified in the first place. The point, af-
ter all, is that compensation should be "just," and conclusions
about justice in the area of the taking of Indian land are quite
different from those usually encountered in the taking of other
land for governmental purposes. These considerations are not
simply matters of morality or natural law: they are made con-
stitutionally cognizable through the backdrop of international
law, as it should inform both the federal power over Indian af-
fairs and the limitations upon that power.

B. FREE EXERCISE OF RELIGION

In Lyng v. Northwest Indian Cemetery Protective Ass'n,219

Indians were big losers in a decision narrowly interpreting the
Free Exercise Clause of the First Amendment. In Lyng, the
Court rejected a claim that the Free Exercise Clause was vio-
lated by the federal construction of a road across the federal
public domain that would allegedly drastically interfere with-
indeed, perhaps destroy-the religious practices of Indians.
The backdrop of international human rights norms, as they in-
form limitations upon federal and state power, confirms the in-
correctness of this decision.

Lyng involved sacred religious sites on land that is now
within the federal National Forest System but to which Indi-
ans had access for their religious practices. The plaintiffs ob-
jected to a United States Forest Service proposal to build a
paved road and allow timbering near these sites. The Forest
Service's own study of the issue concluded that the area "is
significant as an integral and indispensible [sic] part of Indian

219. 485 U.s. 439 (1988).
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religious conceptualization and practice" and that constructing
the road "would cause serious and irreparable damage to the
sacred areas which are an integral and necessary part of the
belief systems and lifeway" of the Indians.22 ° Although the
Forest Service modified the proposal somewhat in an effort to
lessen the interference with Indian religion, the district court
concluded that even as revised both the road building and the
timbering "would seriously damage the salient visual, aural,
and environmental qualities of the high country" and accord-
ingly found a violation of the Free Exercise Clause.22' The
Ninth Circuit agreed.222

In rejecting this conclusion, the Supreme Court assumed
"that the Indian respondents' beliefs are sincere and that the
Government's proposed actions will have severe adverse effects
on the practice of their religion,"223 indeed perhaps "'virtually
destroy[ing] the . . . Indians' ability to practice their relig-
ion."'2 4 Nonetheless, in the view of the Court, no free exercise
violation had occurred for two reasons. First, the First
Amendment does not require the government to conduct its in-
ternal affairs, including the management of federal lands, in
ways that comport with particular religious beliefs.225 Second,
the challenged governmental action did not prohibit, punish, or
coerce any particular religious practice.226 Because the Su-
preme Court could find no burden on the free exercise of relig-
ion, it never balanced the importance of the governmental proj-
ect against the harm caused to religion.227 When stripped of its

220. Id. at 442.
221. Id. at 443-44 (quoting Northwest Indian Cemetery Protective Assn. v.

Peterson, 565 F. Supp. 586, 594-95 (N.D. Cal. 1983)).
222. See Northwest Indian Cemetery Protective Ass'n v. Peterson, 795

F.2d 688, 698 (9th Cir. 1986), rev'd, Lyng v. Northwest Indian Cemetery Pro-
tective Ass'n, 485 U.S. 439 (1988). The opinion was written by Judge Canby, a
respected scholar of federal Indian law. For examples of his work, see
WILLIAM CANBY, AMERICAN INDIAN LAW IN A NUTSHELL (2d ed. 1988); William
Canby, The Status of Indian Tribes in American Law Today, 62 WASH. L.
REv. 1 (1987).

223. Lyng, 485 U.S. at 447.
224. Id. at 451-52 (quoting Ninth Circuit opinion below).
225. See id. at 447-49 (relying upon Bowen v. Roy, 476 U.S. 693 (1986)).
226. See id. at 449.
227. In earlier cases in which a burden on a religious practice was ac-

knowledged, the Court purported to apply strict scrutiny by asking whether
the interference with the free practice of religion was justified by a compelling
government interest that could not be served by less intrusive means. See,
e.g., Sherbert v. Verner, 374 U.S. 398 (1963) (determining that no compelling
state interest existed in requiring a member of Seventh-Day Adventist
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First Amendment veneer, however, the Court's view of the case
boiled down to an assessment of competing property interests.
The Court described the Indians' claim as one to a "religious
servitude"2 28 on public land, surmised that this claim could ul-
timately result in "de facto beneficial ownership of some rather
spacious tracts of public property," 9 and concluded that
"[w]hatever rights the Indians may have to the use of the area,
... those rights do not divest the Government of its right to use
what is, after all, its land."23 '

The basic problem with the analysis in Lyng is that it
takes an extraordinarily ethnocentric approach to freedom of
religion.231 The assumption in Lyng is that religion is tran-
scendental: belief consists of a faith in a God out in the ether
somewhere, and religious practice is simply activity connected
to that kind of belief. What happens on earth cannot destroy
religious beliefs. Thus, for example, if a state highway de-
partment by eminent domain takes a Lutheran church build-
ing for a road project, the congregation simply accepts fair
market value as the measure of just compensation and goes
elsewhere to buy or build a new church, with their religious
beliefs fully intact. As Lyng acknowledged, however, American
Indian religions are often not transcendental: the gods are
found on the earth, and the practice of the religion is inextri-

Church to work on the Saturday sabbath day or risk losing unemployment
compensation benefits).

228. Lyng, 485 U.S. at 452.
229. Id. at 453.
230. Id.
231. Another problem is the Court's failure to consider that the federal

government had not owned this land from time immemorial. The question
begged by this analysis is how this land came to be federal land. In another
sensitive area of property rights in the arid western United States-water
rights-the Supreme Court has long held that tribes may have off-reservation
reserved water rights that amount to a servitude providing access across pri-
vate and public land and guaranteeing enough water to make the reservation
a viable enterprise. See Winters v. United States, 207 U.S. 564, 576-77
(1908); United States v. Winans, 198 U.S. 371, 384 (1905). The theory of the
reserved water rights cases is that the tribe would not cede lands adjoining
water to the federal government and be left with a reservation lacking access
to water without implicitly reserving to the tribe enough water to make the
remaining reservation functional. Contrary to the suggestion in Lyng, then,
tribes do sometimes have "servitudes" across lands that they lost through
some earlier dealings with the federal government. To be sure, there may be
important distinctions between off-reservation water rights and rights of re-
ligious access. Nonetheless, at a minimum the water-rights cases severely
undercut the Court's instinctive reaction that off-reservation servitudes are
highly implausible.
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cably linked to where those gods are and what believers must
do at those locations. Thus, as lower court cases before Lyng
graphically demonstrated, taking Indian sacred lands by emi-
nent domain for a water project that results in the flooding of
those lands causes harm to religion well beyond the nuisance
factor experienced by the Lutheran congregation hypothesized
above. The flooding drowns the gods present on those lands
and effectively destroys the religious beliefs of these people.232

Application of such Euro-American assumptions about
what free exercise of religion should mean is simply another
example of the unilateral displacement of Native interests and
the ongoing colonization of this continent. International hu-
man rights norms confirm this conclusion. For example, ILO
Convention 169 endorses the protection of "the social, cultural,
religious and spiritual values and practices"2 33 of Natives. In
addition, as noted before, 23 4 the Convention recognizes "the
special importance for the cultures and spiritual values of the
peoples concerned of their relationship with the lands . . .
which they occupy or otherwise use,"235 as well as to "lands not
exclusively occupied by them, but to which they have tradi-
tionally had access for their subsistence and traditional activi-
ties. 236

232. See Badoni v. Higginson, 638 F.2d 172, 177 (10th Cir. 1980); Sequoyah
v. Tennessee Valley Authority, 620 F.2d 1159, 1160 (6th Cir. 1980). See gen-
erally Sarah B. Gordon, Note, Indian Religious Freedom and Government De-
velopment of Public Lands, 94 YALE L.J. 1447 (1985) (describing challenges by
Indian tribes that development plans affecting sacred areas in previously un-
disturbed federal and state lands are violations of the Free Exercise Clause).

233. ILO Convention 169, supra note 190, at 1385.
234. See supra text accompanying notes 208-212 (discussing the Conven-

tion's recommendation that governments respect the special importance of the
cultures and spiritual values of indigenous people).

235. ILO Convention 169, supra note 190, at 1387.
236. Id. Similar norms are presented in the U.N. Draft Declaration of the

Rights of Indigenous Peoples, supra note 212, arts. 7(a), 8, 12-14, 25. In par-
ticular, it provides that indigenous peoples have "the right to maintain, pro-
tect, and have access in privacy to their religious and cultural sites." Id. art.
13. In this respect, Lyng, in involving religious sites, is distinguishable from
Bowen v. Roy, 476 U.S. 693 (1986), in which the claim was that the federal
assignment and internal governmental use of a social security number in-
vaded Native American religious freedom.

In addition, in this context Native Americans could also contend that
their right to free exercise of religion is informed by Article 18 of the Interna-
tional Covenant on Civil and Political Rights. Unlike ILO Convention 169,
supra note 190, the International Covenant has been ratified by the United
States. See supra text accompanying note 213 (noting that the United States
has not ratified the Convention). The support of the International Covenant
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These international human rights norms squarely support
the criticism that Lyng defined a "burden" on the free exercise
of religion too narrowly.2317 Even if some minority religions lack
protection against their destruction through governmental ac-
tions antagonistic to their belief structures, Native American
religions stand on a different footing. At a minimum, the judi-
cial role in ameliorating ongoing colonization should have led
the Court to balance the relevant interests in the case, rather
than abjure from any balancing test through the threshold re-
quirement of a too-narrowly-defined "burden." That balance
would have almost surely favored the Native claim: the gov-
ernmental interest in promoting direct routing of traffic and
timbering of federal trees seems quite insignificant measured
against the destruction of a religion. 38

would therefore add particular weight to this claim.
237. See Ira Lupu, Where Rights Begin: The Problem of Burdens on the

Free Exercise of Religion, 102 HARV. L. REV. 933 (1989) (critiquing the current
judicial requirement to show burden on religious activity to establish a viola-
tion of the Free Exercise Clause). For a related but broader critique of Lyng
challenging the Courtes refusal to approach the context of that case critically,
see Joseph William Singer, Property and Coercion in Federal Indian Law: The
Conflict Between Critical and Complacent Pragmatism, 63 S. CAL. L. REV.
1821 (1990).

238. Of course, because international human rights norms under my the-
ory are not directly translatable into constitutional rights, but rather provide
a relevant backdrop for them in the Native American context, there may well
be cases in which federal action of great significance would outweigh Native
religious claims. My point is that Lyng becomes an easy case once judicial
balancing is required.

In Employment Division v. Smith, 494 U.S. 872 (1990), the Court rejected
the argument that a state violated the Free Exercise Clause by denying un-
employment compensation to a Native American who had been fired as a drug
counselor at a private firm because he had taken sacramental peyote during a
religious service of the Native American Church. A consideration of interna-
tional human rights norms would provide a considerably greater sensitivity
about any governmental action penalizing the use of a Native religious sacra-
ment. This conclusion seems inescapable in Smith, where there was no
showing that the use of sacramental peyote had ever caused any law-
enforcement problems or other public policy concerns. See id. at 911-13
(Blackmun, J., dissenting). Again, the backdrop of international norms, as
influencing constitutional interpretation, should produce a balancing test in
which the government is put to the challenge of defending its regulatory in-
terest as serving an important government interest through narrowly tailored
means that transcends the hardship to Native American religious practitio-
ners.

Congress has overturned the result in Smith by statute. See Pub. L. No.
103-344, 108 Stat. 3125 (1994) (codified at 42 U.S.C. § 1996a (1994) and pre-
empting state laws penalizing the use of sacramental peyote). In light of the
federalization of Indian affairs, see supra note 162, there should be no consti-
tutional federalism objection to this statute.
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C. QUASI-CONSTITUTIONAL INTERPRETiVE TECHNIQUES

As long ago as 1804, the Supreme Court announced that
"an act of Congress ought never to be construed to violate the
law of nations if any other possible construction remains." 39

Essentially throughout its entire history, then, the Supreme
Court has embraced a canon of interpretation that promotes an
interpretation of domestic statutes consistent with interna-
tional law.24 When, in relatively short order, the Court con-
fronted the question of interpreting Indian treaties, it adopted
similar canons designed to preserve the pre-existing inherent
tribal rights under international law from all but clear textual
abrogation.

241

The current Supreme Court has largely lost this pro-
foundly important legacy of the Marshall Court.242 Yet if, as I
have argued, constitutional interpretation should be informed
by international norms, statutory interpretation should be
even more amenable to that kind of principled supplementa-
tion. Indeed, it is a time-honored tradition, with many con-
temporary examples, that constitutional values that are diffi-
cult to enforce through direct judicial review become reflected
in canons of interpretation that attempt to mold statutory

Congress also attempted to promote minority religious freedom in the
Religious Freedom Restoration Act of 1993, Pub. L. No. 103-141, 107 Stat.
1488, (codified at 42 U.S.C. §§ 2000bb to 2000bb-4 (1994)). Unfortunately, the
trigger for these enhanced statutory protections of the exercise of religion is a
showing of a substantial burden on religion. See 42 U.S.C. § 2000bb(b)(1)
(1994). By retaining this threshold test, the statute probably does not over-
turn the result in Lyng. Recently, President Clinton issued an executive order
directing federal agencies to take practicable steps to accommodate access to
and use of Indian sacred sites. See Exec. Order No. 13,007, 61 Fed. Reg.
26,771 (1996).

239. Murray v. Schooner Charming Betsy, 6 U.S. (2 Cranch) 64, 118
(1804).

240. See Ralph G. Steinhardt, The Role of International Law As a Canon of
Domestic Statutory Construction, 43 VAND. L. REV. 1103 (1990) (analyzing the
principles behind the juridical relationship between international law and
domestic law).

241. See Frickey, supra note 14, at 398-417; text accompanying notes 104-
106 (suggesting that Marshall created canons recognizing inherent tribal sov-
ereignty for interpreting Indian treaties). The parallelism to immigration law
continues to hold here as well. See Motomura, Immigration Law After a Cen-
tury of Plenary Power: Phantom Constitutional Norms and Statutory Inter-
pretation, supra note 68, at 567-75 (positing that federal courts have used
"phantom norms" embodied in canons of interpretation to ameliorate some of
the harshness of the plenary-power doctrine in immigration law).

242. See Frickey, supra note 14, at 418-26, 432-37; supra text accompany-
ing notes 171-175 (elaborating upon this conclusion).
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meaning consistent with those values.243 The advantage of the
canonical method over judicial statutory invalidation under
Marbury v. Madison2' is that the former is often less counter-
majoritarian and may engage Congress in a dialogue about
public values.

Federal Indian law issues, like issues concerning separa-
tion of powers and federalism, often involve the question
whether Congress has gone too far in invading the prerogatives
of another sovereign entity (the executive branch, the states,
the tribes). The Court currently uses canons to buffer con-
gressional excesses in these other constitutionally sensitive
structural areas,245 and the same strategy is evident in Chief
Justice Marshall's creation and application of the Indian law
canons.246 Because he molded these canons against the back-
drop of international law,247 they should be nurtured by inter-
national norms as well as domestic values.

A brief return to the constitutional values involved in the
taking of Indian land248 and in the interference with the free
exercise of Native religious freedom249 illustrates the power of
the canonical approach to federal Indian law, as informed by
international human rights norms. As a threshold require-
ment before addressing whether the government can defend
the taking of Indian lands against a constitutional challenge,
for example, a court should require a clear statement in statu-
tory text acknowledging that the land is held by Indians and
expressly intending to take the land for an articulated national
purpose.2 ° Similarly, courts should expansively construe stat-

243. See William N. Eskridge, Jr. & Philip P. Frickey, Quasi-Constitu-
tional Law: Clear Statement Rules as Constitutional Lawmaking, 45 VAND. L.
REV. 593 (1992).

244. 5 U.S. (1 Cranch) 137 (1803).
245. See Eskridge & Frickey, supra note 243, at 609-11.
246. See Frickey, supra note 14, at 412-17 (suggesting Marshall created

canons to protect documents from interpretations that would violate their un-
.derlying nature and purposes).

247. See Angela R. Hoeft, Note, Coming Full Circle: American Indian
Treaty Litigation from an International Human Rights Perspective, 14 LAw &
INEQ. J. 203, 212 (1995); supra text accompanying notes 98-107 (indicating
that Marshall incorporated international law into the domestic law of Indian
affairs).

248. See supra text accompanying notes 191-218 (discussing the Takings
Clause and the power of eminent domain in the context federal Indian law).

249. See supra text accompanying notes 219-238 (discussing the Free Ex-
ercise Clause and Native American religion).

250. Cf. United States v. Winnebago Tribe, 542 F.2d 1002 (8th Cir. 1976)
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utes to protect Native American religious liberty251 and require
a clear showing of legislative intent before assuming that Con-
gress wished to invade Indian religious rights. Indeed, had the
Supreme Court taken this approach in Lyng, the constitutional
issue might have disappeared.252

CONCLUSION

Louis Henkin, the eminent international law scholar, once
wrote that "almost all nations observe almost all principles of
international law and almost all of their obligations almost all
of the time."253 Whatever might be said about the accuracy of
this generalization in international law, it has little relation-
ship to the reality of federal Indian law. Federal Indian law
has been impoverished of principles, and the treaty obligations
found in it have been routinely violated from the colonial pe-
riod onward. The congressional irresponsibility and the judi-
cial abdication might be summed up in three not-so-little
words: "congressional plenary power."

Over five centuries after the Columbian encounter and
over two centuries after the constitutional incarnation, the co-

(recognizing that congressional intent to take particular Indian lands was not
sufficiently clear to authorize the Army Corps of Engineers to acquire the land
by eminent domain). The approach would be similar to that taken for con-
gressional abrogation of the states' Eleventh Amendment immunity or for
congressional invasion of a core state function through the authority to regu-
late interstate commerce: whether Congress has made its intention to do so
"'unmistakably clear in the language of the statute.'" Gregory v. Ashcroft, 501
U.S. 452, 460-61 (1991) (discussing Tenth Amendment standard while quoting
Atascadero State Hospital v. Scanlon, 473 U.S. 234, 242 (1985)).

251. See supra note 238 (discussing two statutes and an executive order
dealing with Native American religious liberty).

252. In Lyng, the Court held that the American Indian Religious Freedom
Act of 1978, Pub. L. No. 95-341, 92 Stat. 469 (codified at 42 U.S.C. § 1996
(1994)), created no judicially enforceable rights. See Lyng, 485 U.S. at 455.

In Smith, the Oregon Supreme Court missed a similar opportunity. The
first time that case made its way to the Supreme Court, the Court reversed
and remanded for a determination whether sacramental use of peyote violated
state law. See Smith, 485 U.S. at 660. Had the Oregon Supreme Court ap-
proached the issue in a canonical manner, it might well have found an implied
exception to the state criminal laws for sacramental use of peyote and thereby
avoided the constitutional issue. Cf. NLRB v. Catholic Bishop, 440 U.S. 490,
500-01 (1979) (holding that courts should avoid addressing a constitutional is-
sue unless "the affirmative intention of the Congress clearly expressed" re-
quires the court to do so); Holy Trinity Church v. United States, 143 U.S. 457
(1892) (reading a federal criminal statute creatively and narrowly to avoid in-
terference with free exercise of religion).

253. Louis HENKIN, How NATIONS BEHAVE 42 (1968).
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lonial process continues. For a century, it has been viewed as a
matter both solely domestic and almost completely nonjudicial.
An appreciation for the backdrop of international law destroys
both of these easy assumptions and provides the missing link
between colonialism and constitutionalism.

"But," one might respond, "power, war, conquest, give
rights, which, after possession, are conceded by the world; and
which can never be controverted by those on whom they de-
scend."254 So said Chief Justice Marshall, in declining to
evaluate the normative questions surrounding the original
colonization of this continent. Need we, a century and one-half
later, in a world considerably less sanguine about colonization,
settle for this little? Marshall himself had at least a partial
answer: "We proceed, then, to the actual state of things, having
glanced at their origin, because holding it in our recollection
might shed some light on existing pretensions."255 Congres-
sional plenary power is an existing pretension. As Marshall
himself understood, it was only by reference to its "origin" in
international law that congressional power over Indian affairs
could become part of our domestic law. "Holding" historical
and contemporary international law "in our recollection" does
"shed light" on congressional plenary power in much the same
way as sunshine disinfects. It is time to domesticate this most
undelimited of domestic powers by internationalizing our un-
derstanding of it.

254. See Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 543 (1832).
255. Id.

1996]
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