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More Than Receptacles: An
International Human Rights
Analysis of Criminalizing
Pregnancy in the United States
Vanessa Reid Soderberg†
ABSTRACT:
Pregnant women are arrested, detained, and forced to undergo invasive
medical procedures at an alarming rate in the United States. In 2014, Tennessee
was the first state to pass a law directly criminalizing drug use by pregnant
women, making the crime of fetal assault applicable to pregnant women in
relation to the embryos and fetuses they carry. At least thirty women in
Tennessee have been arrested under this law since it went into effect. The
common theme across these cases is that drug use by pregnant women is being
dealt with as criminal assault and homicide or civil child abuse, rather than as a
health care issue. Criminalizing pregnant women’s conduct creates an
adversarial relationship between a woman and her fetus, prioritizing the rights
of the fetus and treating women as mere receptacles who are void of rights.
Tennessee’s fetal assault law violates numerous international human rights,
including the right to be free from discrimination, and the right to health, liberty,
and autonomy. Notably, Tennessee violates pregnant women’s human rights
absent any evidence of actual harm to the fetus or newborn, including any
evidence that drug use actually causes the alleged harm. Criminalizing drug use
by pregnant women creates a separate legal system for anyone that becomes
pregnant, deters pregnant women from seeking drug treatment, and ultimately
results in a greater risk of harm to both pregnant women and the embryos and
fetuses they carry.
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I.

INTRODUCTION

Pregnant women are arrested and forced to undergo invasive procedures at
an alarming rate in the United States. A study conducted by Lynn Paltrow and
Jeanne Flavin found that between 1973 and 2005 more than 400 pregnant
women were arrested, detained, and forced to undergo invasive medical
procedures in the United States. 1 Historically, states have deprived pregnant
women of their dignity and rights without legislative authority by using existing
criminal statutes that either target third parties who cause harm to a pregnant
woman and her fetus or criminalize harm inflicted on a “child.” For example,
states have invoked homicide, feticide, reckless endangerment, and chemical
endangerment laws to punish drug use by pregnant women. 2 Criminalizing
pregnant women’s conduct creates an adversarial relationship between a woman
and her fetus, placing the rights of the fetus above the rights of women and
treating women as “mere receptacles.” 3 In many of the cases where women were

† LLM, Columbia Law School (2015); JD, University of Ottawa (2010); BA, Simon Fraser
University (2006). The author gratefully acknowledges the contributions of National
Advocates for Pregnant Women, who both inspired this research project and provided
research data on arrests of pregnant women in Tennessee. Thank you to Whitney Hood for
her continual support, comments, and insight. Thanks also to Kate Meyer and the staff of the
Berkeley Journal of Gender, Law & Justice. All errors are my own.
1. Lynn M. Paltrow & Jeanne Flavin, Arrests of and Forced Interventions on Pregnant Women
in the United States, 1973–2005: Implications for Women’s Legal Status and Public Health,
38 DUKE J. HEALTH POL’Y 299, 300 (2013) [hereinafter Forced Interventions on Pregnant
Women].
2. Id. at 321.
3. WOMEN’S LINK WORLDWIDE, C-355/2006: EXCERPTS OF THE CONSTITUTIONAL COURT’S
RULING THAT LIBERALIZED ABORTION IN COLOMBIA 50 (2007) ( “[A] criminal law that
prohibits abortion in all circumstances extinguishes the woman’s fundamental rights, and
thereby violates her dignity by reducing her to a mere receptacle for the fetus, without rights
or interests of constitutional relevance worthy of protection.”).
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deprived of their rights, there was no evidence of actual harm to the fetus or
newborn, or evidence that drug use actually caused the alleged harm. 4 The
common theme across states and cases is that drug use by pregnant women is
treated as criminal assault, homicide, or civil child abuse, instead of a health care
and treatment issue. 5
In 2014, Tennessee was the first state to pass a law directly criminalizing
drug use by pregnant women, making the crime of fetal assault applicable to
pregnant women in relation to the embryos and fetuses they carry. 6 At least
thirty women in Tennessee have been arrested since the law went into effect. 7
An article describing nine of these arrests notes: “They are the examples, the
cautionary tales: six in the city, three in the country, five black, four white, all
poor.” 8 To date, five other states—Louisiana, Oklahoma, Arkansas, Missouri
and North Carolina—have introduced copycat legislation that would directly
criminalize pregnant women’s drug use. 9
This Article explores various international human rights violated by
Tennessee’s fetal assault law criminalizing drug use while pregnant. Many
commentators have argued that laws criminalizing drug use during pregnancy
violate United States constitutional rights, including due process, equal
4. Forced Interventions on Pregnant Women, supra note 1, at 318.
5. GUTTMACHER INST., STATE POLICIES IN BRIEF: SUBSTANCE ABUSE DURING PREGNANCY 1
(2016) [hereinafter GUTTMACHER INST., STATE POLICIES IN BRIEF] (“One state allows
assault charges to be filed against a pregnant woman who uses certain substances. 18 states
consider substance abuse during pregnancy to be child abuse under civil child-welfare
statutes, and 3 consider it grounds for civil commitment.”); CYNTHIA DAILARD &
ELIZABETH NASH, GUTTMACHER INST., STATE RESPONSES TO SUBSTANCE ABUSE AMONG
PREGNANT WOMEN 3–5 (2000); Andrew S. Murphy, A Survey of State Fetal Homicide Laws
and Their Potential Applicability to Pregnant Women Who Harm Their Fetuses, 89 IND. L.J.
852, 877–83 (2014); Forced Interventions on Pregnant Women, supra note 1, at 321.
6. TENN. CODE ANN. § 39-13-107(c)(2) (2014); see also S.B. 1629, 109th Gen. Assemb. (Tenn.
2016) (proposing to make Tennessee’s fetal assault law permanent).
7. BILL GIBBONS, DEPT. OF SAFETY & HOMELAND SEC., SUMMARY REPORT: SURVEY OF
DISTRICT ATTORNEY GENERAL ON PUBLIC CHAPTER 820, at 2 (2015).
8. Rosa Goldensohn & Rachael Levy, The State Where Giving Birth Can Be Criminal, THE
NATION (Dec. 10, 2014), http://www.thenation.com/article/192593/state-where-giving-birthcan-be-criminal.
9. S.B. 8, 2015 Reg. Sess. (La. 2015) (making it possible for women to be charged and
prosecuted for murder if they miscarry and have used a controlled substance during
pregnancy and for battery if their child is born addicted to or otherwise harmed by the use of
a substance while pregnant); S.B. 559, 2015 Reg. Sess. (Okla. 2015) (making it possible for
women to be charged and prosecuted for assault to their fetus or embryo at any stage of
gestation if their child is born addicted to or harmed by illegal use of a narcotic while
pregnant); H.B. 1376, 90th Gen. Assemb., 2015 Reg. Sess. (Ark. 2015) (making it possible
for women to be charged and prosecuted for assault and battery of their unborn child); H.B.
1284, 98th Gen. Assemb., 1st Reg. Sess (Mo. 2015) (creating the criminal offense of abuse
of an unborn child if a woman uses a narcotic drug while pregnant; passed by a state house
committee but did not reach the floor for debate); H.B. 1903, 98th Gen. Assemb., 2d Reg.
Sess. (Mo. 2016) (creating the criminal offense of abuse of an unborn child if a woman is
pregnant, or reasonably should have known she is pregnant, and uses a narcotic drug or
controlled substance without a prescription and the child is born addicted to drugs, or is
harmed by or dies as a result of the drug use); S.B. 297, Sess. 2015 (N.C. 2015) (creating the
criminal offense of prenatal narcotic drug use).
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protection, privacy, and the guarantee against cruel and unusual punishment. 10
This Article examines the legitimacy of Tennessee’s fetal assault statute under
international human rights law. Part I of this Article outlines a brief history of
how pregnant women suffering from drug addiction have been treated as
criminals in the United States, leading to the adoption of Tennessee’s fetal
assault law. Part II examines Tennessee’s fetal assault law and recent arrests
made under its authority. Part III examines Tennessee’s fetal assault law and
arrests pursuant to international human rights principles, including the right to be
free from discrimination, and the right to health, liberty, and autonomy. Part IV
considers whether Tennessee’s goal of protecting fetal health is a state objective
sufficient to overcome violations of women’s human rights.
II.

HISTORY AND ILLUSTRATIVE CASES OF ARREST AND FORCED
INTERVENTION ON PREGNANT WOMEN

States have been criminalizing drug use by pregnant women since the
1970s. 11 Policies punishing pregnant women flow from “[d]ecades of pernicious
and distorted narratives about drug use during pregnancy [leading] to policies
that harm families and communities.” 12 In the 1980s, legislatures responded to

10. See, e.g., Michele Goodwin, Fetal Protection Laws: Moral Panic and the New
Constitutional Battlefront, 102 CALIF. L. REV. 781, 794 (2014); Carla-Michelle Adams,
Criminalization in Shades of Color: Prosecuting Pregnant Drug-Addicted Women, 20
CARDOZO J. L. & GENDER 89, 108 (2013); Tiffany Lyttle, Stop the Injustice: A Protest
Against the Unconstitutional Punishment of Pregnant Drug-Addicted Women, 9 LEG. & PUB.
POL’Y 781, 782 (2006); Joanne E. Brosh & Monica K. Miller, Regulating Pregnancy
Behaviors: How the Constitutional Rights of Minority Women Are Disproportionately
Compromised, AM. U. J. GENDER SOC. POL’Y L. 437, 444–47 (2007–2008); Dorothy E.
Roberts, Punishing Drug Addicts Who Have Babies: Women of Color, Equality, and the
Right to Privacy, 104 HARV. L. REV. 1419, 1422 (1990); see also Lynn Paltrow & Jeanne
Flavin, Pregnant, and No Civil Rights, N.Y. TIMES (Nov. 7, 2014),
http://www.nytimes.com/2014/11/08/opinion/pregnant-and-no-civil-rights.html?_r=0
[hereinafter Pregnant, and No Civil Rights] (“[P]regnant women are at risk of losing a wide
range of fundamental rights that are at the core of constitutional personhood in the United
States.”); CTR. FOR REPROD. RIGHTS, PUNISHING WOMEN FOR THEIR BEHAVIOR DURING
PREGNANCY: AN APPROACH THAT UNDERMINES WOMEN’S HEALTH AND CHILDREN’S
INTERESTS 21 (2000) (“Criminal charges based on conduct during pregnancy also raise
serious constitutional concerns.”).
11. See, e.g., Reyes v. Super. Ct., 141 Cal. Rptr. 912 (Cal. Ct. App. 1977) (prosecuting a drugaddicted woman who gave birth to twin boys who were “addicted to heroin and suffered
from withdrawal” after birth); Whitner v. State, 492 S.E.2d 777 (S.C. 1997) (affirming the
conviction of a mother who pled guilty to criminal child neglect after her newborn baby
tested positive for cocaine metabolites); McKnight v. State, 576 S.E.2d 168, 176–77 (S.C.
2003) (affirming mother’s conviction for homicide by child abuse after her baby was
stillborn and she had used cocaine); McKnight v. State, 661 S.E.2d 354, 358 n.2 (S.C. 2008)
(granting post-conviction relief because defense counsel failed to introduce evidence
showing that cocaine is “no more harmful to a fetus than nicotine use, poor nutrition, lack of
prenatal care, or other conditions commonly associated with the urban poor”); Ex parte
Hicks, 153 So. 3d 53 (Ala. 2014) (affirming conviction following a guilty plea for chemical
endangerment of a child for exposing her unborn child to a controlled substance).
12. Kylee Sunderlin & Laura Huss, The Mythology of “Addicted Babies”: Challenging Media
Distortions, Laws, and Policies that Fracture Communities, 86 DIFFERENT TAKES 1 (2014).
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media hype concerning pregnant women and drugs, particularly crack cocaine,
with various legislative proposals. 13 As a result, fourteen states passed laws
creating preventative and educational programs, six states conducted studies on
the scope of the issue, and eight states considered but did not pass bills that
would criminalize being addicted to drugs and carrying a pregnancy to term. 14
Notwithstanding legislatures’ rejection of the most punitive approaches, mothers
who gave birth to drug exposed newborns were arrested, and states amended
their civil child welfare laws to encompass drug use during pregnancy. 15
These arrests and prosecutions persist despite expert opinions that the
effects of cocaine during pregnancy “are less severe than those of alcohol and are
comparable to those of tobacco—two legal substances that are used much more
often by pregnant women, despite health warnings.” 16 One study found that
poverty has a greater negative impact than cocaine on a child’s developing
brain, 17 and other studies report that a substantial number of stillbirths are linked
to “environment, poverty, stress, diabetes, hypertension, and sexually transmitted
diseases.” 18
Despite a growing awareness that the 1980s media hype regarding “crack
babies” was scientifically unfounded and unduly stigmatizing, “[h]istory is
repeating itself, and the newest wave of misinformed media and policies are
targeting opioid use during pregnancy.” 19 In the past few years headlines like
“‘Oxytots’ Victims of Prescription Drug Abuse,” 20 “Oxytots: A National
Disgrace,” 21 and “Helpless & Hooked: The Most Vulnerable Victims of

13. See, e.g., Ellen Hopkins, Childhood’s End, ROLLING STONE (Oct. 18, 1990),
http://www.rollingstone.com/culture/features/childhoods-end-19901018; see generally Lynn
M. Paltrow, Governmental Responses to Pregnant Women Who Use Alcohol or Other Drugs,
8 DEPAUL J. HEALTH CARE L. 461, 462 (2004–05) [hereinafter Paltrow, Governmental
Responses] (discussing legislation criminalizing drug use during pregnancy enacted by state
legislatures in response to alarmist media reports).
14. Id. at 463.
15. Forced Interventions on Pregnant Women, supra note 1, at 300, 311; Murphy, supra note 5,
at 852 (“Since 1984, thirty-six additional states have legislatively defined fetuses as potential
victims of homicide.”); see also Paltrow, Governmental Responses, supra note 13, at 464–
65; GUTTMACHER INST., STATE POLICIES IN BRIEF, supra note 5.
16. Susan Okie, The Epidemic That Wasn’t, N.Y. TIMES, Jan. 26, 2009, at D1; see also Brief for
The Lindesmith Center & Women’s Law Project et al. as Amici Curiae Supporting Petitioner
at 5–6, Whitner v. State, 492 S.E.2d 777 (S.C. 1997), cert. denied, 523 U.S. 1145 (1998)
(summarizing research studies finding “no detectable increase in the rate or severity of birth
defects associated with cocaine use during pregnancy” and noting a “genuine scientific
debate as to whether a causal link exists between cocaine use and serious fetal harm”).
17. Alan Mozes, Poverty Has Greater Impact Than Cocaine on Young Brain, REUTERS HEALTH,
Dec. 6, 1999.
18. Goodwin, supra note 10, at 811 (citing various research findings).
19. Sunderlin & Huss, supra note 12 (citing Okie, supra note 16).
20. “Oxytots” Victims of Prescription Drug Abuse, FOX NEWS (Oct. 28, 2011, 2:58 PM),
http://video.foxnews.com/v/1247046209001/oxytots-victims-of-prescription-drugabuse/?#sp=show-clips.
21. Robin Wulffson, “Oxytots”: A National Disgrace, EXAMINER (Oct. 30, 2011),
http://www.examiner.com/article/oxytots-a-national-disgrace.
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America’s Opioid Epidemic” 22 have created a new wave of hysteria, sparking
punitive responses by legislatures and the judicial system. As with the lack of
evidence of harm resulting from cocaine, there is “no scientific evidence that
prenatal exposure to opioids results in any kind of lasting harm.” 23 “Crack” or
“meth” babies and “oxytots” simply do not exist. 24 Nevertheless, since 2005,
National Advocates for Pregnant Women has tracked an additional 380 cases of
arrests of and forced interventions on pregnant women, and the number
continues to grow. 25
Women have historically been arrested and prosecuted under laws
prohibiting feticide, homicide, child endangerment, drug delivery, and child
abuse statutes, which are meant to address violence against pregnant women by
third parties and ensure child safety. 26 For example, in 2010 Bei Bei Shuai was
charged with feticide and murder after attempting suicide while pregnant in
Indiana. 27 Ms. Shuai’s newborn baby, delivered by cesarean section, died within
days. 28 Ms. Shuai was arrested, charged, and held in jail without bail for over a
year, 29 despite the fact that attempting suicide in Indiana is generally not a
crime. 30 Women have also been arrested and prosecuted for miscarrying based
on a single positive drug test, without evidence that drug use caused the

22. Duff Wilson & John Shiffman, Helpless & Hooked: Newborns Die After Being Sent Home
with Mothers Struggling to Kick Drug Addictions, REUTERS (Dec. 7, 2015),
http://www.reuters.com/investigates/special-report/baby-opioids/.
23. Sunderlin & Huss, supra note 12; see also RON ABRAHAMS ET AL., OPEN LETTER TO THE
MEDIA AND POLICY MAKERS REGARDING ALARMIST AND INACCURATE REPORTING ON
PRESCRIPTION OPIATE USE BY PREGNANT WOMEN 3 (2013).
24. Lynn Paltrow & Kathrine Jack, Pregnant Women, Junk Science, and Zealous Defense, 34
CHAMPION 30 (2010); Libby Copeland, Oxytots: Instead of Learning from the Unfounded
Hysteria of the Crack Baby Era, We’re Repeating It, SLATE (Dec. 7, 2014),
http://www.slate.com/articles/double_x/doublex/2014/12/oxytots_and_meth_babies_are_the
_new_crack_babies_bad_science_and_the_rush.html.
25. Pregnant, and No Civil Rights, supra note 10; GIBBONS, supra note 7 (“Twenty-eight cases
had been initiated for prosecution as of December 31, 2014 (plus two additional 2015 cases
pursuant to Tennessee’s fetal assault law).”); Melissa Jeltsen, Why Some Tennessee Women
Are Afraid to Give Birth at the Hospital, HUFFINGTON POST (Oct. 2, 2015),
http://www.huffingtonpost.com/entry/pregnant-womentennessee_560da1b2e4b0af3706e01fb3 (noting that at least thirty women have been arrested
for drug use during pregnancy in Tennessee since 2014).
26. Forced Interventions on Pregnant Women, supra note 1, at 321–23; see, e.g., Whitner v.
State, 492 S.E.2d 777, 783 (S.C. 1997).
27. Shuai v. State, 966 N.E.2d 619, 622 (Ind. Ct. App. 2012).
28. Id. at 623.
29. Id. After two and a half years and significant opposition, the murder and feticide charges
were dropped. Thank You! Bei Bei Shuai Is Free and More! NAT’L ADVOCATES FOR
PREGNANT
WOMEN
(Aug.
6,
2013)
http://advocatesforpregnantwomen.org/blog/2013/08/thank_you_bei_bei_shuai_is_fre.php.
30. See Prudential v. Rice, 222 Ind. 231, 238 (Ind. 1944) (“We have no common law crimes in
this State and there is no statute declaring an attempt to commit suicide a public offense.”);
see also Robert Litman, Medical-Legal Aspects of Suicide, 6 WASHBURN L.J. 395, 395
(1966–1967); Katha Pollitt, Protect Pregnant Women: Free Bei Bei Shuai, THE NATION
(Mar. 7, 2012), http://www.thenation.com/article/protect-pregnant-women-free-bei-beishuai/.
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miscarriage. 31
Alabama uses its child endangerment law, intended to punish any person
who exposes minor children in their care to environments where illicit drugs are
manufactured, to punish pregnant women. 32 Amanda Kimbrough’s third child
was delivered prematurely at twenty-five weeks by cesarean and lived for only
nineteen minutes. 33 After Ms. Kimbrough tested positive for methamphetamine,
her two daughters were removed from her custody. 34 Six months later, Ms.
Kimbrough was charged with chemical endangerment of a child. 35 The Alabama
Court of Criminal Appeals upheld a broad interpretation of the chemicalendangerment law, ruling that the dictionary definition of “child” includes
“unborn child.” 36 Ms. Kimbrough is currently serving ten years in prison. 37
Pregnant women are also forced to undergo invasive medical procedures
and can face criminal prosecution if they defy doctors’ recommendations. 38 In
Florida, Laura Pemberton wanted to have a vaginal birth after previously
delivering a child by cesarean section. 39 Unable to find a physician that would
allow her to deliver vaginally, Ms. Pemberton made arrangements to deliver the
baby at home. 40 After more than a full day of labor, Ms. Pemberton, dehydrated
and unable to eat, went to the emergency room and requested intravenous fluids
so that she could return home and deliver vaginally. 41 Doctors at the hospital
advised Ms. Pemberton that she required a cesarean section, but she refused and
left the hospital. 42 Doctors, believing that Ms. Pemberton was posing a risk to

31. See Forced Interventions on Pregnant Women, supra note 1, at 317–18.
32. Catherine Roden-Jones, Viewpoints: State Must Stop Treating Pregnant Women Like They’re
Drug Labs, BIRMINGHAM NEWS (Oct. 3, 2010), http://blog.al.com/birmingham-newscommentary//print.html?entry=/2010/10/viewpoints_state_must_stop_tre.html.
33. Ex parte Ankrom, 152 So. 3d 397, 403 (Ala. 2013).
34. Id.
35. Id. at 402; Ada Calhoun, The Criminalization of Bad Mothers, N.Y. TIMES MAG. (Apr. 12,
2012),
http://www.nytimes.com/2012/04/29/magazine/the-criminalization-of-badmothers.html?_r=2; see also McKnight v. State, 661 S.E.2d 354, 358 (S.C. 2008) (charging
McKnight with homicide by child abuse after she unexpectedly suffered a stillbirth as a
result of an infection and alleging that the stillbirth resulted from McKnight’s cocaine use).
36. Ex parte Ankrom, 152 So.3d at 404–05.
37. INT’L NETWORK OF PEOPLE WHO USE DRUGS ET AL., UNIVERSAL PERIODIC REVIEW OF
U.S.: 22ND SESSION 3 (2015) [hereinafter UPR JOINT SUBMISSION].
38. See, e.g., Anemona Hartocollis, Mother Accuses Doctors of Forcing a C-Section and Files
Suit, N.Y. TIMES (May 16, 2014), http://www.nytimes.com/2014/05/17/nyregion/motheraccuses-doctors-of-forcing-a-c-section-and-files-suit.html (discussing the case of Rinat Dray
who was forced to have a cesarean section against her will); Francie Grace, Utah Section
Mom Gets Probation, CBS NEWS (Mar. 12, 2004), http://www.cbsnews.com/news/utah-csection-mom-gets-probation/ (Melissa Rowland was charged with first degree murder after
she declined a cesarean section. Ultimately, Ms. Rowland agreed to the cesarean section, but
one of her twins was stillborn.).
39. Pemberton v. Tallahassee Mem’l Reg’l Med. Ctr., 66 F. Supp. 2d 1247, 1250 (N.D. Fla.
1999) (holding that Ms. Pemberton’s constitutional rights were not violated).
40. Id. at 1249.
41. Id.
42. Id.

SODERBERG_FINAL WORD DOC 6.21.16.DOCX (DO NOT DELETE)

306

7/28/2016 5:07 PM

BERKELEY JOURNAL OF GENDER, LAW & JUSTICE

the life of her unborn child, sought a court order mandating a cesarean section. 43
After a judge ordered Ms. Pemberton to return to the hospital, the sheriff went to
Ms. Pemberton’s home where she was in active labor, “took her into custody,
strapped her legs together and forced her to go to the hospital.” 44 After an
emergency hearing in the hospital, a judge compelled Ms. Pemberton to have a
cesarean section. 45
The Florida District Court held that Ms. Pemberton’s constitutional rights
did not outweigh the states interest “in preserving the life of the unborn child.” 46
Ms. Pemberton has since given birth vaginally to three children. 47 Several other
courts have found that a person cannot be legally compelled to undergo invasive
surgery for the benefit of another, even if it would mean saving a life. 48 For
example, a state cannot force a mother to donate bone marrow or organs to save
her child. 49
The justifications offered for these punitive measures are that they will
deter pregnant women from using drugs, protect the fetus, and penalize drugusing women who deserve punishment. 50 In reality, as discussed below, the
43. Id. at 1250.
44. Forced Interventions on Pregnant Women, supra note 1, at 306–07; see also Jessica Valenti,
You Can’t Cut Open Pregnant Women Because You Disagree With Their Choices, THE
GUARDIAN
(May
23,
2014),
http://www.theguardian.com/commentisfree/2014/may/23/pregnant-women-forced-c-section.
45. Pemberton v. Tallahassee Mem’l Reg’l Med. Ctr., 66 F. Supp. 2d 1247, 1250 (N.D. Fla.
1999).
46. Id. at 1251.
47. See Forced Interventions on Pregnant Women, supra note 1, at 306–07.
48. In re A.C., 573 A.2d. 1235, 1252–53 (D.C. 1990) (vacating a lower court order compelling a
cesarean section, which had already been performed, on the grounds that a pregnant woman
has the right to refuse medical treatment. The court would honor a pregnant woman’s wishes
in “virtually all cases” unless there are “truly extraordinary or compelling reasons to override
them,” although “some may doubt that there could ever be a situation extraordinary or
compelling enough”); In re Baby Boy Doe, 632 N.E.2d 326, 393 (Ill. App. Ct. 1994)
(refusing to grant a court order for cesarean surgery because “[a] woman’s competent choice
to refuse medical treatment as invasive as a cesarean section during pregnancy must be
honored, even in circumstances where the choice may be harmful to her fetus”); Burton v.
State, 49 So. 3d 263, 265 (Fla. Dist. Ct. App. 2010) (vacating order for forced bed rest on the
basis of “fundamental constitutional right to refuse medical intervention”).
49. See, e.g., McFall v. Shrimp, 10 Pa. D. & C.3d 90 (1978) (refusing to order Shrimp to donate
bone marrow which was necessary to save the life of his cousin, McFall, even though refusal
would mean death for McFall); In re A.C., 573 A.2d at 1243 (“[C]ourts do not compel one
person to permit a significant intrusion upon his or her bodily integrity for the benefit of
another person’s health.”) (citing McFall v. Shrimp, 10 Pa. D. & C.3d 90 (1978)). See also
Kathryn E. Peterson, My Father’s Eyes and My Mother’s Heart: The Due Process Rights of
the Next of Kin in Organ Donation, 40 VAL. U. L. REV. 169, 194 (2005) (“[W]hile the state
interest in preserving life may vary by situation, the Supreme Court has reiterated that this
interest is not sufficiently compelling to trump claims of individual liberty.”) (citing Planned
Parenthood v. Casey, 505 U.S 833, 857 (1992)); Cass R. Sunstein, Neutrality in
Constitutional Law (With Special Reference to Pornography, Abortion and Surrogacy), 92
COLUM. L. REV. 1 (1992) (“Parents are not compelled to devote their bodies to the protection
of children, even if, for example, a risk-free kidney transplant is necessary to prevent the
death of their child . . . .”).
50. Lyttle, supra note 10, at 781 (citing Lynn Paltrow, Pregnant Drug Users, Fetal Persons, and
the Threat to Roe v. Wade, 62 ALB. L. REV. 999, 1015–21 (1999) (arguing that pregnant
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threat of arrest and prosecution deters women from seeking drug treatment,
prenatal care, and delivery care, but does not deter drug use. 51 Penalizing
mothers suffering from drug addiction overlooks the reality of addiction, a
recognized medical condition. 52 Women dependent on drugs that become
pregnant do not have greater access to health care and drug treatment or
enhanced ability to overcome substance use. 53 Further, there is no scientific
evidence that babies born to drug using mothers are inevitably born addicted to
drugs or are harmed by their mothers’ prenatal drug use. 54
III.

TENNESSEE CRIMINALIZES DRUG USE BY PREGNANT WOMEN
A. Tennessee’s Fetal Assault Law Criminalizing Drug Use

In 2014, Tennessee became the first state to directly criminalize substance
abuse by pregnant women through legislation. 55 Tennessee Code § 39-13-107(c)
authorizes the “prosecution of a woman for assault . . . for the illegal use of a
narcotic drug . . . while pregnant, if her child is born addicted to or harmed by

51.

52.

53.
54.

55.

women became appealing targets for prosecutors during the War on Drugs); Molly McNulty,
Note, Pregnancy Police: The Health Policy and Legal Implications of Punishing Pregnant
Women for Harm to Their Fetuses, 16 N.Y.U. REV. L. & SOC. CHANGE 277, 290–91 (1987–
88); Krista Stone-Manista, Protecting Pregnant Women, 99 J. CRIM. L. & CRIMINOLOGY
823, 832 (2009).
Jeltsen, supra note 25; Paltrow, Governmental Responses, supra note 13, at 463–64; AM.
COLL. OF OBSTETRICIANS & GYNECOLOGISTS, SUBSTANCE ABUSE REPORTING AND
PREGNANCY: THE ROLE OF THE OBSTETRICIAN-GYNECOLOGIST, COMM. OP. NO. 473, 1
(2011) [hereinafter ACOG, COMM. OP. NO. 473] (“Although legal action against women
who abuse drugs prenatally is taken with the intent to produce healthy birth outcomes . . .
[i]ncarceration and the threat of incarceration have proved to be ineffective in reducing the
incidence of alcohol or drug abuse . . . .”).
NAT’L INST. ON DRUG ABUSE, DRUG FACTS: UNDERSTANDING DRUG ABUSE AND
ADDICTION 1 (2012); Substance Use Disorder: Stop the Stigma and Expand Access to
MED.
ASS’N,
http://www.amaComprehensive
Treatment,
AM.
assn.org/ama/pub/advocacy/topics/preventing-opioid-abuse/stigma-of-substance-usedisorder.page (last visited Mar. 15, 2016) (“Substance use disorder is a chronic disease of the
brain that can be treated successfully with comprehensive treatment.”).
See NAT’L PERINATAL ASS’N, SUBSTANCE ABUSE AMONG PREGNANT WOMEN (2013)
(supporting a policy of comprehensive treatment programs for drug using pregnant women).
Susan FitzGerald, ‘Crack Baby’ Study Ends with Unexpected But Clear Result, PHILA.
INQUIRER (July 22, 2013), http://articles.philly.com/2013-07-22/news/40709969_1_hallamhurt-so-called-crack-babies-funded-study; NAT’L ADVOCS. FOR PREGNANT WOMEN, DON’T
JUDGE PREGNANT DRUG-USING WOMEN BASED ON JUNK SCIENCE 1 (2014) [hereinafter
DON’T JUDGE PREGNANT DRUG-USING WOMEN] (“Carefully constructed, unbiased
scientific research has not found that prenatal exposure to any of the illegal drugs causes
unique or even inevitable harm.”); ABRAHAMS ET AL., supra note 23 (“[D]ecades of studies
reported in the professional literature have failed to demonstrate any long-term adverse
sequelae associated with prenatal exposure to opioids, legal or illegal.”).
GUTTMACHER INST., STATE POLICIES IN BRIEF, supra note 5; Niraj Chokshi, Criminalizing
Harmful Substance Abuse During Pregnancy: Is There a Problem with That? WASH. POST
(May
1,
2014),
https://www.washingtonpost.com/blogs/govbeat/wp/2014/05/01/criminalizing-harmfulsubstance-abuse-during-pregnancy-is-there-a-problem-with-that/.
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the narcotic drug.” 56 The law allows prosecution of women for assault; the most
severe crime a pregnant woman can be charged with under the statute is
aggravated assault, carrying a maximum penalty of fifteen years in prison. 57 The
legislature passed this law despite the lack of unbiased scientific research finding
that “prenatal exposure to any of the illegal drugs causes unique or even
inevitable harm.” 58 The term “addiction” in this context is “incorrect and highly
stigmatizing.” 59 Newborns cannot be born “addicted” to a substance, regardless
of positive drug test results or physical dependence on drugs, because addiction
requires “compulsive behavior that continues in spite of adverse
consequences”—a condition with which babies cannot be born. 60
Advocates of the law “claimed its purpose was to address Neonatal
Abstinence Syndrome (NAS) and illegal use of ‘narcotics’ by pregnant
women.” 61 NAS, a physiologic dependence on opiates including methadone, is
different than being addicted to drugs as it is readily treatable and “has not been
associated with any long-term adverse consequences.” 62 Tennessee officials
described a need to confront the rising number of drug-addicted newborns as part
of a “pain pill epidemic.” 63 During the Senate Judiciary Committee’s
deliberations on the bill, supporters of the legislation pointed to alarmist media
coverage on prenatal opioid exposure, including the Tennessee news story,
“Drug Addicted Babies,” to demonstrate the need for the law. 64 Tennessee
Governor Bill Haslam released a statement after signing the bill into law that
noted the intent of the law was to “give law enforcement and district attorneys a
tool to address illicit drug use among pregnant women through treatment
programs.” 65
56. TENN. CODE ANN. § 39-13-107(c)(2) (2014).
57. § 39-13-102 (2015) (noting aggravated assault can be a Class C felony if a person commits
assault under § 39-13-101 and the assault results in “serious bodily injury” or “death to
another”); § 40-35-111(b)(3) (2007) (noting the authorized term of imprisonment for a Class
C felony is “not less than three (3) years nor more than fifteen (15) years”).
58. DON’T JUDGE PREGNANT DRUG-USING WOMEN, supra note 54; see also ABRAHAMS ET AL.,
supra note 23 (“Decades of studies reported in the professional literature have failed to
demonstrate any long-term adverse sequelae associated with prenatal exposure to opioids,
legal or illegal.”).
59. ABRAHAMS ET AL., supra note 23, at 1; see also Paltrow & Jack, supra note 24, at 30.
60. ABRAHAMS ET AL., supra note 23, at 1; see also Paltrow & Jack, supra note 24, at 31.
61. Farah Diaz-Tello, First Arrest Demonstrates Failure of Tennessee’s Fetal Assault Law,
NAT’L
ADVOCS.
FOR
PREGNANT
WOMEN
(July
11,
2014),
http://advocatesforpregnantwomen.org/blog/2014/07/first_arrest_demonstrates_fail.php.
62. Sunderlin & Huss, supra note 12, at 2.
63. Tony Gonzalez, Drug Addicted Babies Bring Competing Approaches in Proposed TN
Legislation,
THE
TENNESSEAN
(Mar.
11,
2013),
http://www.tennessean.com/article/20130311/NEWS07/303110017/Drug-addicted-babiesbring-competing-approaches-proposed-TN-legislation.
64. UPR JOINT SUBMISSION, supra note 37, at 8; SB1391, SENATE-JUDICIARY COMM., at 2:08
(Mar.
18,
2014),
http://tnga.granicus.com/mediaplayer.php?view_id=262&clip_id=9050&meta_id=168824.
See also ‘Oxytots’ Victims of Prescription Drug Abuse, supra note 20; Wulffson, supra note
21; Wilson & Shiffman, supra note 22.
65. New Tennessee Legislation Will Punish Pregnant Drug Abusers, US NEWS & WORLD REP.
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Tennessee’s fetal assault law contains an affirmative defense if the
“woman actively enrolled in an addiction recovery program before the child is
born, remained in the program after delivery, and successfully completed the
program, regardless of whether the child was born addicted to or harmed by the
narcotic drug.” 66 In practice, women are unwilling or unable to access treatment,
making the defense nearly impossible to raise. There are 68 substance treatment
facilities in Tennessee, but only 14 of those facilities treat pregnant women. 67
Only 11 of 39 licensed residential detoxification programs in Tennessee will
accept pregnant women, resulting in approximately 130 beds, often with an
extensive waitlist, for all women seeking treatment in the entire state. 68
TennCare, Tennessee’s Medicaid program, does not cover the expense of drug
treatment, making recovery programs unaffordable for poor women
disproportionately targeted for prosecution. 69 At least three women arrested
under Tennessee’s fetal assault law sought drug treatment while pregnant but
were unable to access treatment due to facilities’ lack of space and unwillingness
to treat pregnant women suffering from drug addiction. 70
In the months leading up to the birth of her daughter, Jamillah Falls sought
treatment for her opioid addiction four times at two different locations, but was
turned away because she was pregnant. 71 Ms. Falls attempted to detox on her
own and on one occasion was taken to the hospital after vomiting for fifteen
hours. 72 Both Ms. Falls and her baby tested positive for marijuana and opiates
after birth, and Ms. Falls was subsequently charged with assault and detained. 73
Brittany Hudson sought drug treatment from at least two rehabilitation
centers in the weeks leading up to the birth of her daughter, but was turned away

66.
67.

68.

69.
70.
71.
72.
73.

(Apr. 30, 2014), http://www.usnews.com/news/articles/2014/04/30/tennessee-gov-billhaslam-signs-bill-to-punish-pregnant-drug-abusers.
TENN. CODE ANN. § 39-13-107(c)(3) (2014).
Substance Abuse Treatment Facility Locator, SUBSTANCE ABUSE & MENTAL HEALTH
SERVS.
ADMIN.,
https://findtreatment.samhsa.gov/TreatmentLocator/faces/geographicSearch.jspx (last visited
Apr. 10, 2016) [hereinafter Facility Locator].
TENN. ASS’N OF ALCOHOL, DRUG & OTHER ADDICTION SERVS. (TAADAS), WHITE PAPER
ON IMPLEMENTATION OF CHAPTER 820: OPPORTUNITIES TO ADDRESS PREGNANCY, DRUG
USE AND THE LAW 9 (2015); Legislators Are Deciding Whether to Keep a Law that Locks
Women Up If Their Babies Are Exposed to Drugs During Pregnancy, SISTER REACH (Mar.
17, 2016), https://sisterreach.org/news/tennessees-war-on-women-is-sending-new-mothersto-jail/.
Goldensohn & Levy, supra note 8.
Id.
Id.
Id.
Id.; Mother Arrested for Delivering Drug Addicted Baby, LOCALMEMPHIS.COM (July 28,
2014), http://www.localmemphis.com/news/local-news/mother-arrested-for-delivering-drugaddicted-baby [hereinafter LOCALMEMPHIS.COM]; Jody Callahan, Memphis Police Looking
for Mother of Newborn Who Tested Positive for Illegal Drugs, THE COMMERCIAL APPEAL
(July 23, 2014), http://www.commercialappeal.com/news/crime/memphis-police-searchingfor-mother-of-newborn-who-tested-positive-for-illegal-drugs-ep-515482530324364061.html.
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because the rehab centers were full with eight to nine-month waitlists or did not
treat pregnant women. 74 Ms. Hudson, afraid of being arrested if she went to the
hospital, gave birth in her car. 75 Her daughter later tested positive for drugs and
Ms. Hudson was charged with assault. 76
Carmen Wolf, pregnant and trying to stop using heroin, called every
hospital and clinic she could find in an effort to get treatment, but was
continually turned away. 77 Nearly all of the treatment facilities refused to treat
her because of liability issues. 78 Ms. Wolf painfully attempted to detox on her
own at home. 79 She had to cross state lines into Mississippi to receive
maintenance treatment. 80 After giving birth by cesarean section, her newborn son
tested positive for drugs and was taken away from her. 81
These cases exemplify the difficulty that Tennessee women face in
obtaining treatment that would allow them to successfully rely on the affirmative
defense of addiction recovery treatment.
B. Arrests Under Tennessee’s Fetal Assault Law
Twenty-six-year-old Mallory Loyola was the first woman arrested under
Tennessee’s new fetal assault law, less than two weeks after it went into effect. 82
She was arrested while being discharged from the hospital and was charged with
misdemeanor assault after she and her newborn tested positive for
methamphetamine. 83 Ms. Loyola was arrested and charged even though
methamphetamine did not qualify as a narcotic as defined in the Tennessee
legislation, 84 did not result in NAS, 85 and caused no reported harm to her
74. Wes Wade, Father of Child Says New Fetal Drug Law Puts Mothers in Impossible Situation,
THE DAILY TIMES (Feb. 5, 2015), http://www.thedailytimes.com/news/father-of-child-saysnew-fetal-drug-law-puts-mothers/article_9a7f39f8-60a6-5a26-a9c5-df40a7489971.html.
75. Id.
76. Kelsey Pape, Maryville Woman Charged Under New Fetus Drug Law, WBIR (Nov. 14,
2014),
http://legacy.wbir.com/story/news/crime/2014/11/14/maryville-woman-chargedunder-new-fetus-drug-law/19043859/.
77. Goldensohn & Levy, supra note 8.
78. Id.
79. Id.
80. Id.
81. Id.
82. Tara Culp-Ressler, Tennessee Arrests First Mother Under Its New Pregnancy
Criminalization
Law,
THINK
PROGRESS
(July
11,
2014),
http://thinkprogress.org/health/2014/07/11/3459150/tennessee-arrest-pregnancycriminalization/; Gillian Mohney, First Woman Charged on Controversial Law that
Criminalizes Drug Use During Pregnancy, ABC NEWS (July 13, 2014),
http://abcnews.go.com/US/woman-charged-controversial-law-criminalizes-drugpregnancy/story?id=24542754.
83. Joel Christie, New Mom Becomes First to Be Charged with ‘Drug Assault’ of Her Newborn
Child Under Controversial Tennessee Law After Her Daughter Tested Positive for Meth at
Birth, DAILY MAIL (July 13, 2014), http://www.dailymail.co.uk/news/article-2690825/Momarrested-hospital-moments-giving-birth-drug-assault-fetus-charges-newborn-tested-positiveMETH.html; Mohney, supra note 82.
84. TENN. CODE. ANN. §39-17-402 (2010) (defining “narcotic drug” to include: “[o]pium and
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newborn. 86 In order to violate Tennessee’s fetal assault law, a baby must not
only test positive for a narcotic but must be born “addicted to” or “harmed by” a
narcotic drug used by the mother while pregnant. 87 Monroe County Sheriff Bill
Bivens stated that Ms. Loyola admitted to smoking methamphetamine in the
days prior to giving birth, and he hoped her arrest would “send a signal to other
women who are pregnant and have a drug problem to seek help.” 88 Ms. Loyola
pled guilty to a probation violation to avoid jail time and agreed to participate in
treatment. 89 Her assault case hearing was postponed, but the charge was not
dropped, and she remained in custody until space became available in a
treatment facility. 90
Following the arrest of Ms. Loyola, there have been at least twenty-nine
additional arrests of new mothers under Tennessee’s fetal assault law, including
the following cases. 91 In July 2014, Jamillah Falls, a thirty-year-old woman,
gave birth to her daughter who tested positive for opiates and marijuana. 92 The
media reported that her baby was “born addicted to drugs,” and was in a neonatal
intensive care unit because of “drug withdrawals and other complications.” 93
Afraid of being arrested, Ms. Falls left the hospital without her newborn baby. 94
She was subsequently charged with assault and detained. 95 Ms. Falls entered a
state-mandated treatment program for the required twenty-eight day period, and
was then was released to a halfway house. 96 The halfway house requires
residents to find employment in order to remain housed there. 97 Ms. Falls was
unable to find a job as required by the halfway house, and was ultimately “forced
back into jail because of poverty.” 98 She decided to opt out of the “program” and
serve her six months sentence in prison, minus forty-seven days of jail credit

85.

86.
87.
88.
89.

90.
91.
92.
93.
94.
95.
96.

97.
98.

opiate, and any salt, compound, derivative, or preparation of opium or opiate . . . , [o]pium
poppy and poppy straw; and Coca leaves”).
Mary Emily O’Hara, Locking Up Pregnant Drug Users Has Devastating Consequences,
VICE NEWS (July 15, 2014), https://news.vice.com/article/locking-up-pregnant-drug-usershas-devastating-consequences; Claire D. Coles, Neonatal Withdrawal Syndrome, 2 MSA
NEWSLINE 1 (2002) (Drugs that are classified as ‘stimulants’, like methamphetamine . . . do
not cause NWS.”).
Culp-Ressler, supra note 82.
TENN. CODE ANN. § 39-13-107(c)(2) (2014).
Mohney, supra note 82.
Tim Ghianni, Tenn. Mom Charged with Taking Meth While Pregnant Going to Rehab:
Officials, REUTERS (Aug. 6, 2014), http://www.reuters.com/article/2014/08/06/us-usa-crimetennessee-pregnancy-idUSKBN0G62GI20140806.
Id.
GIBBONS, supra note 7; Jeltsen, supra note 25.
LOCALMEMPHIS.COM, supra note 73; Goldensohn & Levy, supra note 8.
LOCALMEMPHIS.COM, supra note 73.
Goldensohn & Levy, supra note 8.
Id.
George Brown & Molly Smith, Mother of Drug-Addicted Infant Going to Prison, WREG
MEMPHIS (Jan. 22, 2015), http://wreg.com/2015/01/22/mother-of-drug-addicted-infantgoing-to-prison/.
Id.
Id.
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time. 99
In September 2014, thirty-four-year-old Tonya Martin was arrested after
her newborn son’s drug test came back positive for opioids and he was
diagnosed with NAS. 100 Ms. Martin pled guilty, spent five days in jail, and gave
her newborn son up for adoption. 101 Two months later she committed suicide. 102
Amanda McKenzie was also charged with assault in September 2014 after
her newborn baby tested positive for opiates, hydromorphine, and tramadol. 103
One media report of her case incorrectly stated that it is “against the law in
Tennessee for a woman to give birth to a baby who tests positive for drugs.” 104
In order to violate Tennessee’s fetal assault law a baby must be born “addicted
to” or “harmed by” a narcotic drug used by the mother while pregnant—a
positive drug test, without more, is not a crime. 105
Police arrested Lauren Havener for fetal assault when officers responded to
a disturbance call at her home. 106 Police officers reported that Ms. Havener
admitted to taking Roxicodone and shooting methamphetamine while pregnant,
which resulted in her arrest for fetal assault. 107 The local police chief incorrectly
claimed Tennessee’s fetal assault law “covers the protection of an unborn child
or fetus in this case for the protection of them until they’re born.” 108 Ms.
Havener was arrested while still pregnant, hence there was no demonstrated
harm to a child as required by Tennessee’s fetal assault law.
In October 2014, twenty-four-year-old Brittany Nicole Hudson gave birth
to a baby girl in her car because she had taken drugs during her pregnancy and
was afraid of being arrested if she delivered at the hospital. 109 One month after
her daughter tested positive for drugs, Ms. Hudson was charged with assault. 110
According to the media, Ms. Hudson’s baby, now healthy and happy, was born
99. Id.
100. Goldensohn & Levy, supra note 8; Lindsay Beyerstein, Bad Medicine in Tennessee for
Pregnant and Drug-Addicted women, ALJAZEERA AMERICA (Sept. 30, 2014),
http://america.aljazeera.com/articles/2014/9/30/tennessee-new-lawsb1391.html;
David
Boucher & Tony Gonzalez, Prosecutors Argue Controversial Law Helps Drug-Addicted
TENNESSEAN
(Apr.
14,
2015),
Moms,
THE
http://www.tennessean.com/story/news/crime/2015/04/13/prosecutors-argue-controversiallaw-helps-drug-addicted-moms/25705273/.
101. Beyerstein, supra note 100.
102. Goldensohn & Levy, supra note 8; Beyerstein, supra note 100.
103. Siobhan Riley, Another Mother Charged for Using Drugs While Pregnant, WREG MEMPHIS
(Sept. 18, 2014), http://wreg.com/2014/09/18/another-mother-charged-for-using-drugswhile-pregnant/.
104. Id.
105. TENN. CODE ANN. § 39-13-107(c)(2) (2014).
106. Gatlinburg Woman Charged with Assault on Fetus for Taking Drugs While Pregnant, EAST
TENNESSEE
TIMES
(May
23,
2015,
11:08
PM),
http://www.easttntimes.com/News%202014/10012014/gatlinburgwomancharged.htm#.Vvcf
1DOJsc4.email.
107. Id.
108. Id.
109. Wade, supra note 74.
110. Id.; Pape, supra note 76.
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dependent on opiates. 111
Tennessee’s fetal assault law has also been used to charge pregnant women
with reckless endangerment of their fetus. 112 Eighteen-year-old Rachel
Blankenship was five months pregnant when the police stopped her for driving
erratically. 113 Ms. Blankenship was arrested and charged with a DUI after failing
field sobriety tests. 114 Officers discovered “a syringe and other drug materials in
her purse.” 115 Ms. Blankenship admitted to using two drugs, one of which was
Suboxone, while pregnant. 116 As a result, she was charged with reckless
endangerment of her fetus under Tennessee’s fetal assault law. 117
Similarly, twenty-two-year-old Christina Kohr was charged with felony
reckless endangerment after she failed to stop at a stop sign, drove without a seat
belt and then evaded police while nine months pregnant. 118 Ms. Kohr was
charged under Tennessee’s reckless endangerment law “due to her being 9
months pregnant,” despite the fact that she had not used a narcotic drug and there
is nothing in Tennessee’s reckless endangerment law pertaining to a human
embryo or fetus. 119
These eight cases represent only a quarter of the thirty known arrests under
Tenessee’s fetal assault law. 120 The police and media reports describing the
111. Wade, supra note 74.
112. Pregnant Claiborne Co. Teen Arrested for DUI, WBIR (July 25, 2014, 5:29 PM),
http://legacy.wbir.com/story/news/local/claiborne-hancock-graingerunion/2014/07/25/pregnant-claiborne-co-teen-arrested-for-dui/13182945/.
113. Id.
114. Id.
115. Id.
116. Id.
117. Id.
118. Greene County Sheriffs Department, Incident Report 1411100854, Christina J. Kohr (Nov.
10, 2014); Deputy: Pregnant Woman Tries To Evade Arrest, THE GREENVILLE SUN, (Nov.
10, 2014, 10:04 AM), http://www.greenevillesun.com/xml/nitf/deputy-pregnant-womantries-to-evade-arrest/article_fec891ba-1860-5cce-9b5d2ff25df4b236.html#.Vvccrk7ara4.email.
119. Greene County Sheriffs Department, supra note 118; see TENN. CODE ANN. § 39-13-103
(2013).
120. See Jim Beller, Woman Charged with Assault on a Fetus, THE ROGERSVILLE REV. (Jan. 12,
2016, 3:55 PM), http://www.therogersvillereview.com/news/article_d02a0988-b96e-11e59fce-433afa75fdbd.html (reporting the arrest of Catherine Suzanne Baldini, whose “newborn
daughter was found to have methamphetamine, buprenorphine and norbuprenorphine in her
system”); Ben Benton, Two Rhea County Women Face Arraignments in Child Abuse Cases,
FREE
PRESS
(Dec.
11,
2014),
TIMES
http://www.timesfreepress.com/news/local/story/2014/dec/11/two-rhecounty-women-facearraignments-child-a/277601/ (reporting the arrest of Amanda Kay Shelton after her newborn
son had minor medical problems and tested positive for drugs); Jeff Bobo, Hawkins ‘Assault
on a Fetus’ Defendants Awaiting Rehab, KINGSPORT TIMES (Mar. 28, 2015, 11:27 AM),
http://www.timesnews.net/News/2015/03/27/Hawkins-assault-on-a-fetus-defendantsawaiting-rehab.html (reporting the arrests of two women, Amy LeShaye Arnold, whose
newborn tested positive for barbiturates and was diagnosed with NAS, and Shanna Christie
Major, whose newborn tested positive for cocaine and Suboxone and was diagnosed with
NAS); Yolanda Jones & Samantha Bryson, Mother Charged with Drug Use While Pregnant
COM.
APPEAL
(Jan.
22,
2015),
Back
in
Jail,
THE
http://www.commercialappeal.com/news/local-news/mother-charged-with-drug-use-while-
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above arrests indicate that at least five of the women arrested to date are women
of color, at least eleven are white, and at least nine are poor. 121 These women
were detained with bonds ranging between $3,500 and $100,000. 122 In all of the
cases discussed in this section there was no reported actual harm to the newborn
baby; instead, the baby was described as being born “addicted” to drugs, 123
testing positive for drugs, 124 or, in a few cases, diagnosed with NAS. 125
IV.

INTERNATIONAL HUMAN RIGHTS VIOLATIONS

A. The United States’ International Human Rights Obligations
“[H]uman rights are understood as the basic rights and freedoms to which
all human beings are entitled by virtue of being human.” 126 All persons,
including pregnant women, have inherent dignity, and equal and inalienable
rights, that should be protected from interference. 127 These rights are identified
in the International Bill of Rights and other human rights instruments, and
include the right to be free from discrimination and the right to liberty,
autonomy, and health—including reproductive health. 128 International human

121.
122.

123.
124.
125.
126.

127.
128.

pregnant-back-in-jail_16552921 (reporting the arrest of Latoni Lester after her newborn
daughter tested positive for cocaine); Tom Smith, Woman Charged After Baby Born with
(Jan.
14,
2016,
9:03
AM),
Drugs
in
System,
TIMESDAILY.COM
http://www.timesdaily.com/news/crime/woman-charged-after-baby-born-with-drugs-insystem/article_b5fb6298-6a0a-5dc0-a94e-7bac32b60716.html (reporting the arrest of Holly
Ann Lynn Cikalo for exposing a child to narcotics after her newborn tested positive for
barbiturates and marijuana); Ben Watson, Baby Tests Positive for Cocaine, Mother Charged
(Nov.
5,
2014,
5:11
AM),
with
Assault,
WORLDNOW
http://raycomgroup.worldnow.com/story/27272565/baby-tests-positive-for-cocaine-mothercharged-with-assault (reporting the arrest of Tammy Anderson, whose newborn daughter
tested positive for cocaine).
See supra Section III.B.
See Pape, supra note 76 (noting that Ms. Hudson was released on a $3,500 bond); Molly
Smith, Judge Increases Bail for Mother Whose Newborn Tested Positive for Drugs, WREG
MEM. (July 31, 2014, 4:51 PM), http://wreg.com/2014/07/31/judge-increases-bail-formother-whose-newborn-tested-positive-for-drugs/ (reporting on the $100,000 bond in Ms.
Falls’s case).
See LOCALMEMPHIS.COM, supra note 73; Riley, supra note 103.
See Jones & Bryson, supra note 120; Watson, supra note 120.
See Bobo, supra note 120.
Lisa Forman & Sivan Bomze, International Human Rights Law and the Right to Health: An
Overview of Legal Standards and Accountability Mechanisms, in THE RIGHT TO HEALTH:
THEORY AND PRACTICE 33, 35 (Gunilla Backman ed., 2012); see also G.A. Res. 217A (III),
Universal Declaration of Human Rights, preamble (Dec. 10, 1948) [hereinafter UDHR];
O.A.S. Res. XXX, American Declaration of the Rights and Duties of Man (1948)
[hereinafter American Declaration] (“the essential rights of man are not derived from the fact
that he is a national of a certain state, but are based upon attributes of his human
personality”).
See UDHR, supra note 126.
See id.; G.A. Res. 2200 (XXI), annex, International Covenant on Civil and Political Rights
(Dec. 16, 1966) [hereinafter ICCPR]; G.A. Res. 2200 (XXI), annex, International Covenant
on Economic, Social and Cultural Rights (Dec. 16, 1966) [hereinafter ICESCR]; G.A. Res.
34/180, annex, Convention on the Elimination of All Forms of Discrimination against
Women (Dec. 18, 1979) [hereinafter CEDAW]; G.A. Res. 2106 (XX), annex, International
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rights law places an obligation on states to respect, protect, and fulfill the
fundamental human rights of all people equally. 129 Tennessee’s fetal assault law
recognizes new rights for fetuses, and subordinates the rights of pregnant women
to the rights of the fetuses they carry. Advocates argue that this “emerging trend
to extend a right to life before birth, and in particular from conception, poses a
significant threat to women’s human rights, in theory and in practice.” 130
The United States has only ratified three international human rights
treaties: the International Covenant on Civil and Political Rights (ICCPR), which
encompasses the right to liberty, equality, and privacy; the International
Convention on the Elimination of All Forms of Racial Discrimination (CERD),
condemning racial discrimination and undertaking to eliminate racial
discrimination in all its forms; and the Convention against Torture (CAT). 131
Once the United States ratifies these treaties, they are legally binding, and the
United States thereby accepts the obligation to protect, respect and fulfill these
rights. 132 The United States has signed but not ratified the International Covenant

129.

130.

131.

132.

Convention on the Elimination of All Forms of Racial Discrimination (Dec. 21, 1965)
[hereinafter CERD]; American Convention on Human Rights, Nov. 22, 1969, O.A.S.T.S.
No. 36, 1144 U.N.T.S. 123 [hereinafter American Convention]; OFF. OF THE U.N. HIGH
COMM’N FOR HUMAN RIGHTS, THE UNITED NATIONS HUMAN RIGHTS TREATY SYSTEM:
FACT SHEET NO. 30/REV.1, 7 (2012) [hereinafter FACT SHEET NO. 30/REV.1] (“Together
with the Universal Declaration, the Covenants are referred to as the International Bill of
Rights.”); American Declaration, supra note 126.
See Comm. on Econ., Soc. and Cultural Rights General Comment No. 14: The Right to the
Highest Attainable Standard of Health (Art. 12), para. 33, U.N. Doc. E/C.12/2000/4 (Aug.
11,
2000),
http://www.ohchr.org/EN/HRBodies/Pages/TBGeneralComments.aspx
[hereinafter CESCR, Gen. Comment 14]; ICCPR, supra note 128, art. 2(1) (“Each State
Party to the present Covenant undertakes to respect and to ensure to all individuals within its
territory and subject to its jurisdiction the rights recognized in the present Covenant”);
ICESCR, supra note 128, art. 2(1) (“Each State Party to the present Covenant undertakes to
take steps, . . . to the maximum of its available resources, with a view to achieving
progressively the full realization of the rights recognized in the present Covenant by all
appropriate means, including particularly the adoption of legislative measures.”); CERD,
supra note 128, art. 3 (“State Parties shall take in all fields, in particular in the political,
social, economic and cultural fields, all appropriate measures, including legislation, to en
sure [sic] the full development and advancement of women”); Human Rights Comm.
General Comment No. 3: Article 2 (Implementation at the National Level), U.N. Doc.
HRI\GEN\1\Rev.1
(July
29,
1981),
http://www.ohchr.org/EN/HRBodies/Pages/TBGeneralComments.aspx;
International
Human Rights Law, OFF. OF THE U.N. HIGH COMM’R FOR HUM. RTS.,
http://www.ohchr.org/EN/ProfessionalInterest/Pages/InternationalLaw.aspx (last visited Apr.
21, 2016) [hereinafter International Human Rights Law].
CTR. FOR REPROD. RIGHTS, WHOSE RIGHT TO LIFE? WOMEN’S RIGHTS AND PRENATAL
PROTECTIONS UNDER HUMAN RIGHTS AND COMPARATIVE LAW (2014) [hereinafter WHOSE
RIGHT TO LIFE].
ICCPR supra note 128; CERD supra note 128; G.A. Res. 39/46, Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment (Dec. 10, 1984)
[hereinafter CAT]; Status of Ratification: Interactive Dashboard, UNITED NATIONS HUMAN
RIGHTS OFFICE OF THE HIGH COMM’R, http://indicators.ohchr.org/ (last visited Apr. 21,
2016) [hereinafter Status of Ratification]. Although the United States has ratified these
treaties, it has attached reservations. Id.
See Vienna Convention on the Law of Treaties arts. 14, 26, May 23, 1969, 1155 U.N.T.S.
331 [hereinafter Vienna Convention]; U.S. DEP’T OF ST., Vienna Convention on the Law of
Treaties, http://www.state.gov/s/l/treaty/faqs/70139.htm (last visited Apr. 21, 2016) (noting
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on Economic, Social and Cultural Rights (CESCR), which encompasses the right
to health and equality, and the Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW). 133 As a result, the United States is
required to refrain from actions that undermine the object and purpose of those
treaties. 134 While the Universal Declaration of Human Rights (UDHR) is not a
binding human rights treaty, it is “widely understood to have become customary
international law, imposing universal obligations (i.e., obligations that apply to
all states globally).” 135
Regionally, within the Inter-American system, the United States has signed
but not ratified the American Convention on Human Rights “Pact of San José,
Costa Rica,” (American Convention). 136 As a result, unless a party can
successfully argue that the American Convention is regional customary
international law, the United States is not bound by it. 137 However, as with the
CESCR and CEDAW, by signing the American Convention the United States is
mandated to not take any action that undermines the object and purpose of the
Convention. 138 Further, the United States is bound by the American Declaration
of the Rights and Duties of Man (American Declaration), which encompasses the
right to liberty, equality, privacy, and family life, and also provides protection

133.
134.
135.
136.

137.

138.

that the United States has signed but not ratified the Vienna Convention, yet the “United
States considers many of the provisions of the Vienna Convention on the Law of Treaties to
constitute customary international law on the law of treaties”); International Human Rights
Law, supra note 129 (“Through ratification of international human rights treaties,
Governments undertake to put into place domestic measures and legislation compatible with
their treaty obligations and duties.”); ICCPR, supra note 128, art. 2(2) (“Where not already
provided for by existing legislative or other measures, each State Party to the present
Covenant undertakes to take the necessary steps . . . to adopt such laws or other measures as
may be necessary to give effect to the rights recognized in the present Covenant.”).
ICESCR, supra note 128; Status of Ratification, supra note 131.
See Vienna Convention, supra note 132, art. 18.
Forman & Bomze, supra note 126, at 37–38.
American Convention on Human Rights “Pact of San Jose, Costa Rica”: Signatories and
OF
AM.
STS.,
http://www.oas.org/dil/treaties_BRatifications,
ORG.
32_American_Convention_on_Human_Rights_sign.htm (last visited Apr. 20, 2016).
See American Convention, supra note 128, arts. 45, 62 (explaining that for the authority of
the Court and Commission to be binding, states must declare recognition of their authority
upon ratification or adherence); see also ORG. OF AM. STS., BASIC DOCUMENTS IN THE
INTER-AMERICAN SYSTEM: INTRODUCTION, 1, 11 (2011) [hereinafter OAS:
INTRODUCTION]; ORG. OF AM. STS., PETITION AND CASE SYSTEM INFORMATION
BROCHURE: INTER-AMERICAN COMMISSION ON HUMAN RIGHTS (2010) [hereinafter OAS:
PETITION & CASE SYSTEM]. The United States also has not signed nor ratified the “Protocol
of San Salvador,” the Additional Protocol to the American Convention on Economic, Social
and Cultural Rights. Additional Protocol to the American Convention on Human Rights in
the Area of Economic, Social, and Cultural Rights “Protocol of San Salvador”: Signatories
and Ratifications, ORG. OF AM. STS., http://www.oas.org/juridico/english/sigs/a-52.html (last
visited Apr. 20, 2016). But see David Forsythe, Human Rights, the United States and the
Organization of American States, 13 HUM. RTS. Q. 66, 69 (1991) (“[T]he Commission has
argued that the Convention or some part of it is binding even on states that have not ratified
it. The supporting interpretation is that the Convention is an expression of regional
customary law, and thus the Convention is binding on . . . the United States . . . .”).
See Vienna Convention, supra note 132, art. 18.
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for mothers during pregnancy. 139
There are various mechanisms to hold nation states accountable for
international human rights violations. Each United Nations human rights treaty
has a treaty monitoring body, referred to as a Committee, comprised of
independent human rights experts that monitor the implementation of treaty
obligations by states. 140 Committees “provide for up to three distinct
mechanisms: a reporting procedure, a general comments procedure, and an
individual petition procedure.” 141 The reporting process requires states to
periodically submit written reports to the Committee providing an update on the
country’s compliance and implementation of its human rights obligations. 142
Civil society, including nongovernmental organizations and intergovernmental
organizations, may also submit “shadow reports” providing additional
information on a particular country’s human rights situation. 143 After examining
the country reports and shadow reports, the Committee publishes “concluding
observations” that acknowledge positive steps, identify concerns about noncompliance, and recommend action to enable improved implementation. 144
Concluding observation recommendations are not enforceable; however, the
reporting process does “encourage and facilitate, at the national level, public
participation, public scrutiny of State policies, laws and programmes, and
constructive engagement with civil society.” 145 Committees also publish
“general comments” interpreting the substantive rights and freedoms under their
treaties. 146
The ICCPR, CESCR, CEDAW, and CERD also have mechanisms that
permit individuals from countries that have ratified the treaty to lodge
139. See American Declaration, supra note 126; Inter-Am. Comm’n H.R. Res. 1/2013, Rules of
Procedure of the Inter-American Commission on Human Rights, art. 51 (Aug. 1, 2013)
[hereinafter IACHR, Rules of Procedure] (“The Commission shall receive and examine any
petition that contains a denunciation of alleged violations of the human rights set forth in the
American Declaration of the Rights and Duties of Man in relation to the Member States of
the Organization that are not parties to the American Convention . . . .”); OAS:
INTRODUCTION, supra note 137, at 3 (“Both the Commission and the Court have established
that despite having been adopted as a declaration and not as a treaty, today the American
Declaration constitutes a source of international obligations for the Member States of the
OAS.”).
140. See FACT SHEET NO. 30/REV.1, supra note 128, at 2, 19; see also Econ. Soc. Council Res.
1985/17 (May 28, 1985) (establishing the Committee on Economic, Social, and Cultural
Rights); ICCPR, supra note 128, arts. 28–39 (establishing the Human Rights Committee);
CEDAW, supra note 128, art. 17 (establishing the Committee on the Elimination of
Discrimination against Women); CERD, supra note 128, art. 8 (establishing the Committee
on the Elimination of Racial Discrimination).
141. Laurence R. Helfer, Forum Shopping for Human Rights, 148 U. PA. L. REV. 285, 298 (1999).
142. Id. at 299; see also ICESCR, supra note 128, arts. 16–18; ICCPR, supra note 128, art. 40;
CEDAW, supra note 128, art. 18; CERD, supra note 128, art. 9.
143. Forman & Bomze, supra note 126, at 55; FACT SHEET NO. 30/REV.1, supra note 128, at 27.
144. FACT SHEET NO. 30/REV.1, supra note 128, at 28 (“The examination of reports culminates in
the adoption of ‘concluding observations’ intended to give the reporting State practical
advice and encouragement on further steps to implement the rights contained in the treaty.”).
145. Id. at 24, 29.
146. Id. at 36; Helfer, supra note 141, at 299.
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complaints with the treaty monitoring body. 147 Because these mechanisms are
optional, many States, including the United States, do not recognize the
jurisdiction of the treaty monitoring bodies to receive individual complaints. 148
Committee decisions on individual petitions are viewed as persuasive legal
interpretations of the treaty in question, but decisions are not legally binding and
there are no enforcement mechanisms. 149
Reports on UN Member States’ human rights situations are also submitted
through the Universal Periodic Review (UPR) process of the United Nations
Human Rights Council. 150 The UPR process involves reviewing the human
rights records of all 192 UN Member States, regardless of treaty membership,
every four years. 151 During this process, Member States report on the human
rights situation in their country. 152 Nongovernmental organizations, national
human rights institutions, and other stakeholders may also submit information on
a country’s human rights situation. 153 For example, in 2015, several
organizations submitted a report regarding “the United States of America’s
failure to address and curtail the growing body of counterproductive and
regressive state laws, policies, and practices that are increasingly being used to
substantially undermine women’s dignity and status as persons under the
law.” 154 The report discusses the arrest and incarceration of pregnant women and
new mothers, violations of international human rights, and recommendations to
the United States. 155 The UPR process provides additional transparency on a
country’s compliance with international human rights law.
In the regional Organization of American States (OAS) system there are
two monitoring bodies: the quasi-judicial mechanism of the Inter-American
Commission on Human Rights (the Commission), and the Inter-American Court
of Human Rights (Inter-American Court). The Commission “has the principal
147. See G.A. Res. 2200 (XXI), annex, Optional Protocol to the International Covenant on Civil
and Political Rights (Dec. 16, 1966); G.A. Res. 63/117, annex, Optional Protocol to the
International Covenant on Economic, Social and Cultural Rights (Dec. 10, 2008); G.A. Res.
54/4, annex, Optional Protocol to the Convention on the Elimination of All Forms of
Discrimination against Women (Oct. 6, 1999); CERD, supra note 128, art. 14 (“A State
Party may at any time declare that it recognizes the competence of the Committee to receive
and consider communications from individuals or groups of individuals within its
jurisdiction . . . .” But note that “[n]o communication shall be received by the Committee if it
concerns a State Party which has not made such a declaration.”); see also OFF. OF THE U.N.
HIGH COMM’N FOR HUMAN RIGHTS, INDIVIDUAL COMPLAINT PROCEDURES UNDER THE
UNITED NATIONS HUMAN RIGHTS TREATIES: FACT SHEET NO. 7/REV.2 (2013).
148. Helfer, supra note 141, at 299–300; see also Status of Ratification, supra note 131 (showing
that the United States has not recognized the jurisdiction of any Committee to hear individual
complaints).
149. See Helfer, supra note 141, at 300–01.
150. OFF. OF THE U.N. HIGH COMM’N FOR HUMAN RIGHTS, FACT SHEET: HUMAN RIGHTS
COUNCIL—UNIVERSAL PERIODIC REVIEW (2008).
151. See id.
152. Id.
153. FACT SHEET NO. 30/REV.1, supra note 128, at 44.
154. UPR JOINT SUBMISSION, supra note 37, at 1–2.
155. See id.
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function of promoting the observance and defense of human rights in the
Americas.” 156 The Commission can consider petitions alleging human rights
violations by OAS Member States, if the state has recognized the Commission’s
authority pursuant to the American Convention and other instruments. 157 The
Commission may also receive complaints against Member States that have not
ratified the American Convention, such as the United States, pursuant to the
American Declaration. 158 The Commission then drafts reports with its
conclusions and recommendations for a particular case. 159 If a Member State
does not comply with the Commission’s recommendations, the Commission may
publish the case or refer the case to the Inter-American Court. 160 In addition to
receiving and analyzing individual petitions, the Commission monitors the
human rights situation in Member States, publishes reports on specific topics,
recommends measures to protect human rights, and issues “precautionary
measures” to prevent irreparable harm of human rights in grave and urgent
cases. 161
The Inter-American Court, created by the American Convention, is “an
autonomous judicial institution whose purpose is the application and
interpretation of the American Convention on Human Rights.” 162 The Court
possesses adjudicatory and advisory functions. 163 The Commission, as well as
state parties to the American Convention that have recognized the jurisdiction of
the Court, is authorized to submit cases to the Court after the case has exhausted
available recourses at the Commission. 164 Cases against the United States cannot
be submitted to the Court because the United States has not ratified the
American Convention or accepted the contentious jurisdiction of the Court. 165
156. OAS: INTRODUCTION, supra note 137, at 8; see also Charter of the Organization of
American States art. 106, Apr. 30, 1948, 119 U.N.T.S 3.
157. See American Convention, supra note 128, arts. 44–45 & 62; Org. of Am. Sts. Res. 447,
Statute of the Inter-American Commission on Human Rights, art. 19 (Oct. 1979) [hereinafter
OAS Res. 447]; IACHR, Rules of Procedure, supra note 139, arts. 24, 27.
158. See OAS Res. 447, supra note 157, art. 20; IACHR, Rules of Procedure, supra note 139,
arts. 51–52 (“The Commission shall receive and examine any petition that contains a
denunciation of alleged violations of the human rights set forth in the American Declaration
of the Rights and Duties of Man in relation to the Member States of the Organization that are
not parties to the American Convention . . . .”); OAS: PETITION & CASE SYSTEM, supra note
137.
159. See American Convention, supra note 128, arts. 50–51; IACHR, Rules of Procedure, supra
note 139, art. 44.
160. See American Convention, supra note 128, art 51; IACHR, Rules of Procedure, supra note
139, arts. 45 & 47; OAS: PETITION & CASE SYSTEM, supra note 137.
161. OAS: INTRODUCTION, supra note 137, at 8, 9.
162. Org. of Am. Sts. Res. 448, Statute of the Inter-American Court on Human Rights, art. 1 (Oct.
1979).
163. Id., art. 2.
164. See American Convention, supra note 128, art. 61; IACHR, Rules of Procedure, supra note
139, art. 45.
165. See American Convention, supra note 128, art. 61 (“Only the States Parties and the
Commission shall have the right to submit a case to the Court”); Rules of Procedure of the
Inter-American Court of Human Rights, art. 2(14) (Nov. 28, 2009) (“‘States Parties’ refers to
States that have ratified or have adhered to the Convention”); American Convention on
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But all OAS Member States “may consult the Court regarding the interpretation
of the American Convention or other treaties concerning the protection of human
rights in the American States.” 166 The Court “may issue Advisory Opinions
when requested to do so by the Commission or by other organs of the [OAS],
regardless of whether the state involved has accepted the Court’s jurisdiction”
including “regarding the United States’ obligations under the American
Declaration.” 167
Pursuant to the United States Constitution, the federal government has the
power to enter into and enforce international treaties. 168 The Supremacy Clause
in Article VI of the Constitution provides that the United States’ treaty
obligations are the supreme law of the land and take primacy over state law. 169
As such, the United States federal government has to answer for individual
states’ compliance with human rights treaties. 170 However, when ratifying
treaties, the United States has made declarations that the treaties are not selfexecuting, meaning they do not create a private right of action in domestic
courts. 171 Congress has the power to implement treaties domestically through

166.
167.
168.

169.
170.

171.

Human
Rights,
ORG.
OF
AM.
STS.
(Nov.
22,
1969),
http://www.oas.org/en/iachr/mandate/Basics/conventionrat.asp (last visited Mar. 7, 2016)
[hereinafter American Convention Ratification]; OAS: PETITION & CASE SYSTEM, supra
note 137, at 6.
American Convention, supra note 128, art. 64; see also OAS: INTRODUCTION, supra note
137, at 11.
Katherine M. Culliton, Finding A Mechanism to Enforce Women’s Rights to State Protection
From Domestic Violence in the Americas, 34 HARV. INT’L L.J. 507, 545–46 (1993).
U.S. CONST. art. II, § 2, cl. 2 (stating the President “shall have Power, by and with the
Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senators
present concur”), art. III, § 2, cl. 1 (defining the jurisdiction of federal courts as extending to
“all Cases . . . arising under this Constitution, the Laws of the United States, and Treaties”).
U.S. CONST. art. VI, cl. 2.
See Missouri v. Holland, 252 U.S. 416, 434 (1920) (“No doubt the great body of private
relations usually fall within the control of [a] State, but a treaty may override its power.”);
United States v. Belmont, 301 U.S. 324, 331 (1937) (“In respect of all international
negotiations and compacts, and in respect of our foreign relations generally, state lines
disappear.”); Lori F. Damrosch, The Role of the United States Senate Concerning “SelfExecuting” and “Non-Self-Executing” Treaties, 67 CHI.-KENT. L. REV. 515, 530 (1991)
(“[T]he treaty-makers may make supreme law binding on the states as to any subject, and
notions of states’ rights should not be asserted as impediments to the full implementation of
treaty obligations.”); LOUIS HENKIN, FOREIGN AFFAIRS AND THE U.S. CONSTITUTION 238
(2d ed. 1996) (noting that “[f]ifty states could have fifty different views on some issue of
international law and the federal courts might have still another view”); Peter J. Spiro, The
States and International Human Rights, 66 FORDHAM L. REV. 567, 572 (1997) (“The federal
government has persistently refused to correct state practices which may violate international
human rights.”); S. REP. NO. 102–23, at 18 (1992) (including that “[the] United States
understands that this Covenant shall be implemented by the Federal Government to the
extent that it exercises legislative and judicial jurisdiction over the matters covered therein,
and otherwise by the State and local governments; to the extent that State and local
governments exercise jurisdiction over such matters, the Federal Government shall take
measures appropriate to the Federal system to the end that the competent authorities of the
State or local governments may take appropriate measures for the fulfillment of the
Covenant.”).
LOUIS HENKIN ET AL., HUMAN RIGHTS 958 (2d ed. 2009); S. REP. NO. 102–23, supra note
170, at 19 (“For reasons of prudence, we recommend including a declaration that the
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legislation that creates “private rights of action that allow individual plaintiffs to
sue to enforce international legal obligations,” 172 but it has not passed such
implementing legislation for the ICCPR or CERD. 173
This lack of implementing legislation in the United States curtails
individuals’ ability to bring cases before domestic courts to enforce international
treaty obligations and human rights violations. 174 In general, “[i]nternational
human rights treaties and the laws of foreign nations are not viewed by
American courts as controlling authority.” 175 While domestic United States
judges may be reluctant to apply international law in their courtrooms, courts
may look to treaties and customary international law when interpreting statutes
and the United States Constitution. 176 Advocates may use the United States’
ratification or signature of a human rights treaty to argue that federal or state
policy should be consistent with treaty obligations. 177 Some scholars believe
that a “treaty may be invoked defensively by a private party if a private
individual is prosecuted or sued under a statute that is inconsistent with a treaty
provision.” 178

172.

173.

174.
175.

176.

177.
178.

substantive provisions of the [ICCPR] are not self-executing. The intent is to clarify that the
Covenant will not create a private cause of action in U.S. courts.”); 140 CONG. REC. 14284,
14326 (1994) (declaring that CERD provisions are not self-executing); see also Sosa v.
Alvarez-Machain, 542 U.S. 692, 734–35 (2004) (rejecting that the ICCPR was a direct basis
for suits under the Alien Torts Statute because “although the Covenant does bind the United
States as a matter of international law, the United States ratified the Covenant on the express
understanding that it was not self-executing and so did not itself create obligations
enforceable in the federal courts.”); Medellin v. Texas, 552 U.S. 491, 506 n.3 (2008)
(endorsing, in dicta, a presumption against finding private rights or a private right of action,
stating in a footnote, “[e]ven when treaties are self-executing in the sense that they create
federal law, the background presumption is that ‘international agreements, even those
directly benefiting private persons, generally do not create private rights or provide for a
private cause of action in domestic courts.’”).
Oona A. Hathaway et al., International Law at Home: Enforcing Treaties in U.S. Courts, 37
YALE J. INT’L L. 51, 77 (2012); see, e.g., CAT, supra note 131 (enforced in the United States
in part through the Torture Victim Protection Act of 1991, 28 U.S.C. §1350 (1992)).
See, e.g., S. REP. NO. 102–23, supra note 170, at 19 (declaring “existing U.S. law generally
complies with the Covenant; hence, implementing legislation is not contemplated”); U.S.
HUMAN RIGHTS NETWORK, HUMAN RIGHTS & LOCAL OBLIGATIONS: ENSURING EFFECTIVE
IMPLEMENTATION OF THE INTERNATIONAL CONVENTION ON THE ELIMINATION OF ALL
FORMS OF RACIAL DISCRIMINATION (2013).
Hathaway et al., supra note 172, at 53.
Dana Sussman, Bound by Injustice: Challenging the Use of Shackles on Incarcerated
Pregnant Women, 15 CARDOZO J. L. & GENDER 477, 496 (2009) (citing articles that have
explored strategies to turn international human rights law into domestic law); see also
Hathaway et al., supra note 172, at 90.
See, e.g., Roper v. Simmons, 543 U.S. 551, 576 (2005) (“[A]t least from the time of the
Court’s decision in [Trop v. Dulles, 356 U.S. 86 (1958)], the Court has referred to the laws
of other countries and to international authorities as instructive for its interpretation of the
Eighth Amendment’s prohibition of ‘cruel and unusual punishments.’”); Lawrence v. Texas,
539 U.S. 558, 573 (2003) (relying on European Court of Human Rights decisions as
persuasive authority in interpreting protections offered by the Bill of Rights and the
Fourteenth Amendment); Hathaway et al., supra note 172, at 89–90.
Hathaway et al., supra note 172, at 84.
Id. (“Defensive enforcement is generally permitted even for treaties that do not provide
private rights of action or even confer private rights. That is because a cause of action exists
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The remainder of this Article will consider whether Tennessee’s fetal
assault law violates the human rights treaties that the United States has signed or
ratified.
B. The Right to be Free from Discrimination
The right to be free from discrimination, equality before the law, and equal
protection are “basic and general principle[s] relating to the protection of human
rights.” 179 As such, this human rights analysis begins by examining the
discriminatory impact of Tennessee’s fetal assault law. Nearly all international
human rights treaties “explicitly recognize that gender equality is essential to the
realization of human rights.” 180 Specifically, all relevant treaties protect the right
of both men and women to enjoy equal human rights, the right of everyone to
fundamental human rights without any distinction, and equal protection of the
law without discrimination on any ground, including race, color, sex or “other
status.” 181 While these treaties only explicitly refer to sex-based discrimination,
this has been interpreted to include both biological differences between men and
women and gender difference. Gender difference involves “socially constructed
identities, attributes and roles for women and men and society’s social and
cultural meaning for these biological differences,” including stereotypes and
prejudices that have created obstacles to the equal fulfillment of rights. 182 “Other

179.

180.
181.

182.

independent of the threat.”); see also Carlos Manuel Vazquez, The Four Doctrines of SelfExecuting Treaties, 89 AM. J. INT’L L. 695, 719–22 (1995).
Human Rights Comm. General Comment No. 18: Nondiscrimination (Thirty-seventh
session, 1989), para. 1 (Nov. 10, 1989) in Compilation of General Comments and General
Recommendations Adopted by Human Rights Treaty Bodies, at 195, U.N. Doc.
HRI/GEN/1/Rev.6
(May
12,
2003),
http://www.ohchr.org/EN/HRBodies/Pages/TBGeneralComments.aspx [hereinafter HRC,
Gen. Comment 18]; Comm. on Econ., Soc. and Cultural Rights General Comment No. 20:
Non-discrimination in economic, social and cultural rights, para. 2, U.N. Doc.
E/C.12/GC/20,
(July
2,
2009),
http://www.ohchr.org/EN/HRBodies/Pages/TBGeneralComments.aspx [hereinafter CESCR,
Gen. Comment 20].
CTR. FOR REPROD. RIGHTS, BREAKING GROUND 2015: TREATY MONITORING BODIES ON
REPRODUCTIVE RIGHTS 3 (2015) [hereinafter BREAKING GROUND].
See UDHR, supra note 126, arts. 2, 7; ICCPR, supra note 128, arts. 2(1), 3, 26; ICESCR,
supra note 128, art. 3; CEDAW, supra note 128, art. 1; see also Comm. on the Elimination of
Racial Discrimination General Recommendation XXV on Gender-Related Dimensions of
Racial Discrimination, para. 1 (Mar. 20, 2000), in Compilation of General Comments and
General Recommendations Adopted by Human Rights Treaty Bodies, at 214, U.N. Doc.
HRI/GEN/1/Rev.6 (May 12, 2003) [hereinafter CERD, Gen. Recommendation 25];
American Convention, supra note 128, art. I; American Declaration, supra note 126, art. II.
Comm. on the Elimination of Discrimination Against Women General Recommendation No.
28 on the core obligations of States parties under article 2 of the Convention on the
Elimination of All Forms of Discrimination Against Women, para. 5, U.N. Doc.
CEDAW/C/GC/28
(Dec.
16,
2010),
http://www.ohchr.org/EN/HRBodies/Pages/TBGeneralComments.aspx
[hereinafter
CEDAW, Gen. Recommendation 28]; see also Access to Maternal Health Services from a
Human Rights Perspective, Inter-Am. Comm’n on H. R., OEA/Ser.L/V/II, doc. 69 paras. 59–
61, 67 (June 7, 2010) [hereinafter Access to Maternal Health Services]; Human Rights
Comm. General Comment No. 28—Article 3 (the equality of rights between men and
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status” captures other social groups that are vulnerable to or have suffered and
continue to suffer from marginalization. 183 The CESCR Committee has
recognized “health status,” including physical and mental health, as a prohibited
ground of discrimination, which would include pregnant women living with drug
addiction. 184 These rights are impaired whenever a person is denied full and
equal enjoyment of any right, including health, liberty, autonomy, and
privacy. 185 States are obligated to ensure the equal right of men and women to
enjoy the rights covered in the various treaties, and equal protection “prohibits
discrimination in law or in fact in any field regulated and protected by
authorities.” 186
The ICCPR and the CESCR do not define discrimination, but
interpretations of these treaties rely on the definition of “discrimination against
women” offered by the CEDAW committee:
any distinction, exclusion or restriction made on the basis of sex which has
the effect or purpose of impairing or nullifying the recognition, enjoyment
or exercise by women, irrespective of their marital status, on a basis of
equality of men and women, of human rights and fundamental freedoms in
187
the political, economic, social, cultural, civil or any other field.

The CESCR “explicitly mentions the principles of non-discrimination and
equality with respect to some individual rights”; in particular, Article 10 affords
special protection to mothers during a reasonable period before and after
childbirth. 188
The CESCR mandates that “discrimination must be eliminated, both

183.
184.
185.

186.
187.

188.

women), para. 5, U.N. Doc. CCPR/C/21/Rev.1/Add.10 (Mar. 29, 2000),
http://www.ohchr.org/EN/HRBodies/Pages/TBGeneralComments.aspx [hereinafter HRC,
Gen. Comment 28]; CESCR, Gen. Comment 20, supra note 179, para. 20.
CESCR, Gen. Comment 20, supra note 179, para. 27.
Id., para. 33.
ICCPR, supra note 128, art. 2; CESCR, Gen. Comment 20, supra note 179, para. 2 (“[N]ondiscrimination and equality are fundamental components of international human rights law
and essential to the exercise and enjoyment of economic, social and cultural rights.”).
CEDAW, supra note 128, art. 1; ICCPR, supra note 128, art. 3; ICESCR, supra note 128,
art. 3; HRC, Gen. Comment 18, supra note 179, para. 12.
CEDAW, supra note 128, art. 1; see also CESCR, Gen. Comment 20, supra note 179, para.
7; HRC, Gen. Comment 18, supra note 179, para. 7 (“[A]ny distinction, exclusion,
restriction or preference” or other differential treatment that is directly or indirectly based on
the prohibited grounds of discrimination and which has the “purpose or effect of nullifying
or impairing the recognition, enjoyment or exercise, on an equal footing, of human rights and
fundamental freedoms.”); CERD, supra note 128, art. 1(1) (defining racial discrimination as
“any distinction, exclusion, restriction or preference based on race, colour, descent, or
national or ethnic origin which has the purpose or effect of nullifying or impairing the
recognition, enjoyment or exercise by all persons, on an equal footing, of human rights and
fundamental freedoms”).
ICESCR, supra note 128, art. 10(2) (“Special protection should be accorded to mothers
during a reasonable period before and after childbirth. During such period working mothers
should be accorded paid leave or leave with adequate social security benefits.”); CESCR,
Gen. Comment 20, supra note 179, para. 4.
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formally and substantively.” 189 To eliminate formal discrimination, states must
ensure that their laws do not have the purpose or effect of discriminating on
prohibited grounds. 190 Substantive equality requires eliminating discrimination
in practice by “paying sufficient attention to groups of individuals which suffer
historical or persistent prejudice instead of merely comparing the formal
treatment of individuals in similar situations.” 191
As the CESCR Committee notes, “[b]oth direct and indirect forms of
differential treatment can amount to discrimination.” 192 The Committee defines
indirect discrimination as “laws, policies, or practices that appear neutral at face
value, but have a disproportionate impact” on the exercise of rights. 193 It defines
direct discrimination as “when an individual is treated less favourably than
another person in a similar situation for a reason related to a prohibited ground
[and includes] detrimental acts or omissions on the basis of a prohibited ground
where there is no comparable similar situation (e.g. the case of the woman who
is pregnant).” 194
States are obligated to respect, protect and fulfill human rights. 195
Respecting the equal rights of men and women includes refraining from
discriminatory actions that directly or indirectly impact their enjoyment of those
rights, and obliges states to eliminate laws that do not conform with the right to
equality. 196 Fulfilling human rights requires states to ensure that, in practice, men
and women enjoy rights equally: “[t]he obligation to fulfill further contains
duties to provide, promote and facilitate.” 197
The CEDAW specifically requires states to condemn discrimination
against women in all its forms, refrain from engaging in any act or practice of
discrimination against women, and repeal all national penal provisions that
constitute discrimination against women. 198 The CEDAW Committee requires
state parties to “take all appropriate measures to eliminate discrimination against
women in the field of health care in order to ensure, on a basis of equality of men
and women, access to health care services, including those related to family

189. CESCR, Gen. Comment 20, supra note 179, para. 8; Comm. on Econ., Soc. and Cultural
Rights General Comment No. 16: Substantive Issues Arising in the Implementation of the
International Covenant on Economic, Social and Cultural Rights, para. 7, U.N. Doc.
E/C.12/2005/4
(Aug.
11,
2005),
http://www.ohchr.org/EN/HRBodies/Pages/TBGeneralComments.aspx [hereinafter CESCR,
Gen. Comment 16] (“Guarantees of non-discrimination and equality in International human
rights treaties mandate both de facto and de jure equality.”).
190. CESCR, Gen. Comment 20, supra note 179, para. 8.
191. Id.
192. Id., para. 10.
193. Id., para. 10(b).
194. Id., para. 10(a).
195. CESCR, Gen. Comment 16, supra note 189, para. 17.
196. Id., para. 18.
197. Id., para. 17.
198. CEDAW, supra note 128, art. 2.
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planning.” 199 This requirement “implies an obligation to respect, protect, and
fulfill women’s rights to health care.” 200 Differential treatment based on a
prohibited ground is only permitted when “the justification for differentiation is
reasonable and objective.” 201 The aims and effects of the measures must be
“legitimate, compatible with the nature of the Covenant rights and solely for the
purpose of promoting the general welfare in a democratic society.” 202
Additionally, the measures and their effects must be proportionate to the aims
sought to be achieved. 203
Tennessee’s fetal assault law is discriminatory in two ways. First, the law
facially discriminates directly against women on the basis of sex and gender by
making pregnancy an element of the crime, undermining women’s rights to
health, liberty, autonomy, and privacy. As only women can become pregnant, it
is sex-based discrimination to create a crime that only women can commit. 204
Moreover, the law is a moral attack on drug-addicted women, in so far as it
perpetuates gender stereotypes of a “good mother” who would not “choose” to
harm her fetus by using drugs. 205 Second, as demonstrated by the historical
regulation of pregnant women, Tennessee’s fetal assault law will likely have an
indirect discriminatory impact on drug-addicted women who are marginalized by
their racial and socioeconomic statuses. 206 Tennessee’s objective of protecting
fetuses and embryos may be reasonable. However, the harmful effects of the

199. Id., art. 13.
200. Comm. on the Elimination of Discrimination Against Women General Recommendation No.
24: Article 12 of the Convention (women and health), para. 13 (Jan. 1, 1999) in Compilation
of General Comments and General Recommendations Adopted by Human Rights Treaty
Bodies, at 358, U.N. Doc. HRI/Gen/1/Rev.9 (Vol. II) (May 27, 2008),
http://www.ohchr.org/EN/HRBodies/Pages/TBGeneralComments.aspx
[hereinafter
CEDAW, Gen. Recommendation 24].
201. CESCR, Gen. Comment 20, supra note 179, para. 13.
202. Id.
203. Id.; see also HRC, Gen. Comment 18, supra note 179, para. 13 (noting that differential
treatment will not be considered discrimination “if the criteria for such differentiation are
reasonable and objective”); Access to Maternal Health Services, supra note 182, para. 68
(according to the Inter-American Commission and the European Court of Human Rights, “a
distinction is only discriminatory when it lacks an objective and reasonable justification.”).
204. See, e.g., TENN. CODE ANN. § 39-13-107(c)(2) (2014) (permitting “prosecution of a woman
for assault . . . if her child is born addicted to or harmed by the narcotic drug and the
addiction or harm is a result of her illegal use of a narcotic drug taken while pregnant”)
(emphasis added); see also CESCR, Gen. Comment 20, supra note 179, para. 10 (noting that
“[d]irect discrimination also includes detrimental acts or omissions on the basis of prohibited
grounds where there is no comparable similar situation (e.g. the case of a woman who is
pregnant)”); CESCR, Gen. Comment 16, supra note 189, para. 11 (defining discrimination
against women to include “differential treatment of women because of their biology”).
205. See Goodwin, supra note 10, at 853–54 (discussing the image of the “bad mother” and “bad
motherhood” and stating that “states seek to protect the purported dignity interests of fetuses
against the perceived reckless, lazy, and negligent conduct of ‘bad mothers’”); Calhoun,
supra note 35.
206. See Forced Interventions on Pregnant Women, supra note 1, at 311, 333 (finding that a
disproportionate number of low-income and minority women experienced attempted and
actual deprivations of liberty where pregnancy was a necessary factor); Roberts, supra note
10, at 1422, 1432.
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fetal assault law are not legitimate, and the means used—denying treatment and
detaining mothers—are not proportionate to the aim of protecting fetuses. 207
The persistent prejudice against drug-addicted pregnant women in the
United States should be remedied by addressing their discriminatory treatment.
State parties must take steps to address gender stereotypes and traditional gender
roles, and change institutions in order to address these inequalities. 208 Finally, as
the Center for Reproductive Rights explains, “[s]tates should recognize that
women and men experience different kinds of rights violations due to
discriminatory social norms, including in the context of health, and that equal
treatment may not be sufficient to overcome inequalities.” 209
1. Direct Discrimination Against Drug-Addicted Pregnant Women
on the Basis of Sex and Gender
Tennessee’s fetal assault law, which targets drug-dependent pregnant
women, directly discriminates against women on the basis of sex, violating the
duty to ensure freedom from discrimination and equal protection of the law. 210
Discrimination on the basis of sex includes differential treatment of women
because of their biology, including their reproductive capacity. 211 Incorporating
pregnancy discrimination within sex discrimination is a more expansive equal
protection interpretation than United States domestic law, which has held that
discrimination on the basis of pregnancy is not sex discrimination. 212 Under an

207. See NAT’L PERINATAL ASS’N, supra note 53, at 2 (“Using the criminal justice system is a
misguided attempt to protect the fetus, undermines maternal and fetal wellbeing, and
discourages the development of programs that address the needs of these women and their
children.”); ACOG, COMM. OP. NO. 473, supra note 51, at 1 (stating that “[d]rug
enforcement policies that deter women from seeking prenatal care are contrary to the welfare
of the mother and fetus”); Comm. on Substance Abuse, Am. Acad. of Pediatrics, DrugExposed Infants, 96 PEDIATRICS 364, 365–66 (1995) (“Punitive measures taken toward
pregnant women, such as criminal prosecution and incarceration, have no proven benefits for
infant health . . . .”).
208. BREAKING GROUND, supra note 180, at 3–4.
209. Id. at 3.
210. See CEDAW, supra note 128, art. 1; ICCPR, supra note 128, art. 26; UDHR, supra note
126, art. 7; American Convention, supra note 128, art. 1; American Declaration, supra note
126, art. II.
211. CEDAW, Gen. Recommendation 24, supra note 200, para. 12(a); Comm. on the Elimination
of Discrimination against Women, Alyne da Silva Pimentel Teixeira v. Brazil, Comm. No.
17/2008, para. 8(2)(a), (d), U.N. Doc. CEDAW/C/49/D/17/2008 (Sept. 27, 2011)
[hereinafter Alyne da Silva Pimentel Teixeira v. Brazil] (finding that women require
specialized services because of pregnancy and a lack of services is discriminatory); HRC,
Gen. Comment 28, supra note 182, para. 20 (“States may fail to respect women’s privacy
relat[ing] to their reproductive function.”).
212. Geduldig v. Aiello, 417 U.S. 484 (1974). Although the Pregnancy Discrimination Act, 42
U.S.C. § 2000e(k), overrules Geduldig in Title VII employment discrimination cases,
pregnancy discrimination has yet to be recognized as unconstitutional sex discrimination
under the Equal Protection Clause of the Fourteenth Amendment; but see Goodwin, supra
note 10, at 869 (arguing pregnancy discrimination is sex discrimination under the Equal
Protection Clause in the context of fetal protection laws); Neil S. Siegel & Reva B. Siegel,
Struck By Stereotype: Ruth Bader Ginsburg on Pregnancy Discrimination as Sex
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international human rights analysis, different criminal treatment for women as a
result of Tennessee’s fetal assault law is not only unequal treatment between
pregnant and non-pregnant women, but discrimination between men and
women. 213 In Tennessee, drug-dependent women are treated less favorably than
drug-dependent men for reasons related to sex and gender.
Direct discrimination occurs when different treatment “relies directly and
explicitly on distinctions in sex and characteristics between men and women.” 214
Tennessee’s law makes pregnancy an element of assault, singling out women for
punishment. 215 Biologically, only women can be drug-addicted and pregnant,
making it impossible for a man to be punished for drug use under this statute. As
a result, women are deprived of their liberty on an unequal basis and cannot
enjoy their right to health, autonomy, and privacy on an equal footing with
men. 216
Treaty monitoring bodies have held that pregnancy discrimination is sex
discrimination. For example, in Gretel Artavia Murillo et al. (In Vitro
Fertilization) v. Costa Rica, the Inter-American Commission found that a
prohibition on in vitro fertilization prevented infertile women from utilizing this
medical treatment and had a disproportionate impact on women. 217 The
Commission noted “while infertility is a condition that can affect both men and
women, the use of assisted reproductive technologies places greater demands on
a woman’s body” and the prohibition had a direct effect on women’s bodily
autonomy. 218 Similarly, while drug use is a condition that can affect men and
women, criminalizing drug use during pregnancy and providing inadequate
access to treatment has a direct effect on women, inhibits women’s ability to
overcome drug use, and places a greater demand on women’s bodies.
In Alyne v. Brazil, the CEDAW Committee found that Brazil had
discriminated against Alyne, an Afro-Brazilian woman who had died following
pregnancy and postnatal complications, on the basis of her gender, race, and
socioeconomic status by denying her necessary maternal health services. 219 The
Committee rejected Brazil’s argument that the situation did not contain a causal
link between gender and access to health care, finding that Brazil denied Alyne
appropriate health services related to pregnancy and that her death was
Discrimination, 59 DUKE L.J. 771 (2010).
213. See CESCR, Gen. Comment 20, supra note 179, para. 10; CESCR, Gen. Comment 16, supra
note 189, para. 11.
214. CESCR, Gen. Comment 16, supra note 189, para. 12.
215. TENN. CODE ANN. § 39-13-107(c)(2) (2014) (“[N]othing in this section shall preclude
prosecution of a woman for assault . . . for the illegal use of a narcotic drug . . . while
pregnant.”) (emphasis added).
216. HRC, Gen. Comment 28, supra note 182, para. 20; CESCR, Gen. Comment 14, supra note
129, paras. 19–21; CEDAW, Gen. Recommendation 24, supra note 200, para 31(e).
217. Gretel Artavia Murillo et al. v. Costa Rica, Case 12.361, Inter-Am. Comm’n H.R., Report
No. 85/10,
paras. 128, 130 (2010), http://www.cidh.oas.org/demandas/12.361eng.pdf
[hereinafter Murillo et al., Inter-Am. Comm’n H.R.].
218. Id., para. 131.
219. Alyne da Silva Pimentel Teixeira v. Brazil, supra note 211, paras. 7.3–7.7.
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maternal. 220 According to the former UN Special Rapporteur on the Right to
Health, a United Nations independent expert that examines the right to health
throughout the world and reports to the Human Rights Commission or the United
Nations General Assembly, 221 “[e]nsuring non-discrimination in the provision of
health-care services is an essential component of the right to health[,]” especially
for “[m]arginalized populations [who] face particular obstacles when seeking to
access reproductive health services.” 222 In Tennessee, many women are turned
away from drug treatment centers because they are pregnant and, as a result, are
arrested and detained. This creates a similar causal link between health care and
gender, resulting in discrimination against women on the basis of sex.
In Tennessee, the possession and the sale of drugs are criminalized for all
men and women, but drug use is not criminalized for any other group except
pregnant women. 223 In fact, the United States Supreme Court has held that states
may not make it a crime simply to suffer from drug addiction, as it is a status. 224
The Human Rights Committee (HRC) has stated that under the equal protection
clause of the ICCPR, laws “which impose more severe penalties on women than
on men for adultery and other offences [such as assault] violate the requirements
of equal treatment.” 225 Tennessee’s fetal assault law punishes women for drug
use and pregnancy outcomes in ways that men cannot be punished, making
women solely responsible for the health outcomes of their fetuses and uniquely
susceptible to punitive sanctions. 226 This infringes on pregnant women’s right to
equal protection, affords special status to fetuses, and enables the government to
punish women for a crime that men cannot commit. 227
Tennessee’s fetal assault law disadvantages drug-addicted pregnant women
220. Id. para. 7.3.
221. OFF. OF THE U.N. HIGH COMM’R FOR HUMAN RIGHTS, SEVENTEEN FREQUENTLY ASKED
QUESTIONS ABOUT UNITED NATIONS SPECIAL RAPPORTEURS: FACT SHEET NO. 27, 1, 8
(2001); Special Procedures of the Human Rights Council, OFF. OF THE U.N. HIGH COMM’R
FOR
HUMAN
RIGHTS
(last
visited
Mar.
14,
2016),
http://www.ohchr.org/EN/HRBodies/SP/Pages/Welcomepage.aspx.
222. Paul Hunt (Special Rapporteur on the Right of Everyone to the Highest Attainable Standard
of Physical and Mental Health), Mission to Romania, U.N. Doc. E/CN.4/2005/51/Add.4
(Feb. 21, 2005).
223. Compare TENN. CODE ANN. §39-17-417(a)(1)–(4) (2014) (making it a criminal offense for a
“defendant” to manufacture, deliver, sell, or possess a controlled substance), §39-17-418(a)
(making it a criminal offense for “a person to knowingly possess or casually exchange a
controlled substance”), §39-17-434(a)(1)–(4) (making it an offense for “a defendant” to
knowingly manufacture, deliver, sell, or possess methamphetamine) with § 39-13-107(c)(2)
(criminalizing the “illegal use of a narcotic drug . . . while pregnant”).
224. Robinson v. California, 370 U.S. 660, 666-67 (1962) (holding that criminalizing the ‘status’
of narcotic addiction constitutes cruel and unusual punishment).
225. HRC, Gen. Comment 18, supra note 179, para. 12; HRC, Gen. Comment 28, supra note 182,
para. 31.
226. See Goodwin, supra note 10, at 859 (“[W]hen a state uniquely and exclusively calls upon
women, but not men, to advance fetal health, it does so under the flawed theory that women
alone determine fetal health.”).
227. Kathryn A. Kellett, Miscarriage of Justice: Prenatal Substance Abusers Need Treatment,
Not Confinement Under Chemical Endangerment Laws, NEW ENG. J. ON CRIM. & CIV.
CONFINEMENT 455, 466–67 (2014); Lyttle, supra note 10, at 793.
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as compared to drug-addicted men with respect to their enjoyment of the right to
health, specifically their access to drug treatment and reproductive health care.
The Inter-American Commission has found that barriers to reproductive health
care:
are related to the absence or inadequacy of a gender perspective in public
policies addressing women’s health needs . . . [and] involve various forms
of discrimination historically faced by women at different levels . . .
generating health inequalities among women and between women and men
228
in terms of their enjoyment of human rights.

The United States “should ensure that traditional, historical, religious or
cultural attitudes are not used to justify violations of women’s right to equality
before the law and to equal enjoyment of all Covenant rights.” 229 Implementing
the right to equality in the context of the right to health “requires at a minimum
the removal of legal and other obstacles that prevent men and women from
accessing and benefiting from health care on a basis of equality.” 230 As discussed
in more detail below, Tennessee’s fetal assault law creates multiple barriers to
drug treatment programs and prenatal care for pregnant women. 231
Tennessee’s fetal assault law also encompasses gender discrimination by
reinforcing gender stereotypes of the “good woman” or “good mother,” who
would never endanger her fetus by using drugs. 232 The extra responsibility
placed on women to advance fetal health may “reify stereotypes and ignore
medical facts.” 233 These stereotypes support discrimination against women
suffering from drug addiction, a medical condition, and assume that these
women can stop using drugs but choose not to, despite potential harm to their
fetuses.
Media reports, including those relied upon by the Tennessee legislature,
contain provocative statements that paint a picture of mothers who do not want
to overcome their addiction and choose to harm their children. For example, a
report on Jamillah Falls’ case stated “[t]hese people who get addicted to drugs
and alcohol don’t want to get clean and sober sometimes . . . [s]o, she’s got to

228. Access to Maternal Health Services, supra note 182, para. 5.
229. HRC, Gen. Comment 28, supra note 182, para. 5.
230. CESCR, Gen. Comment 16, supra note 189, para. 29; Access to Maternal Health Services,
supra note 182, para. 3 (“Protecting women’s right to personal integrity in the area of
maternal health includes the obligation to guarantee that women have equal access to the
health services they require according to their particular needs as they relate to
pregnancy . . . .”).
231. See infra Part IV(C).
232. Goodwin, supra note 10, at 853–54 (discussing the image of the “bad mother” and “bad
motherhood” and stating “states seek to protect the purported dignity interests of fetuses
against the perceived reckless, lazy, and negligent conduct of ‘bad mothers’”); Roberts,
supra note 10, at 1432; but see NAT’L PERINATAL ASS’N, supra note 53, at 1 (“Drug
abuse . . . is a chronic disease that impacts the brain, which makes stopping more than a
matter of will power.”).
233. Goodwin, supra note 10, at 859.
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get her mind right and get herself into a position to want to do it.” 234 The fetal
assault bill’s sponsor Terri Lynn Weaver said the law was aimed at “[t]he worst
of the worst. These ladies are not those who would consider going to prenatal
care.” 235
In reality, addiction is a chronic medical issue of dependence; “prenatal
substance abuse by an addicted mother does not reflect willful maltreatment of a
fetus. . . .” 236 The American College of Obstetricians and Gynecologists views
addiction as “not primarily a moral weakness . . . but a ‘brain disease’” that
should be treated like any other medical illness. 237 Treating drug addiction
through the legal system is inappropriate; women suffering from a medical
condition should not be judged as unworthy of protection and punished. 238 Drug
dependency does not make a woman a bad person or a bad mother, and women
should not be discriminated against on the basis of inaccurate, socially
constructed stereotypes. 239
The Tennessee statute’s objective of protecting fetuses is insufficient to
justify these discriminatory distinctions based on sex and gender. While fetal
health may be a reasonable government objective, Tennessee’s law singles out
women for discriminatory prosecution without valid justification. 240 The lack of
scientific evidence supporting the alleged harm that prenatal drug use causes,
234. Les Smith, Mother of Drug-Addicted Baby Fails at Last Chance, FOX NEWS (Jan 22, 2015),
http://www.myfoxmemphis.com/story/27913673/mom-arrested-drug-addicted-baby-case.
235. Katie Zezima, The Obama Administration Does Not Approve of a Law Making It a Crime to
POST
(July
1,
2014),
Use
Drugs
While
Pregnant,
WASH.
http://www.washingtonpost.com/blogs/post-politics/wp/2014/07/01/the-obamaadministration-does-not-approve-of-a-law-making-it-a-crime-to-use-drugs-while-pregnant/.
236. NAT’L INST. ON DRUG ABUSE, supra note 52; Paltrow, Governmental Responses, supra note
13, at 477.
237. AM. COLL. OBSTETRICIANS & GYNECOLOGISTS, MATERNAL DECISION MAKING, ETHICS,
AND THE LAW, COMM. OP. NO. 321, at 5 (2005) [hereinafter ACOG, COMM. OP. NO. 321].
238. CESCR, Gen. Comment 14, supra note 129, para. 34 (noting that the obligation to respect
the right to health includes “abstaining from enforcing discriminatory practices as a State
policy; and abstaining from imposing discriminatory practices relating to women’s health
status and needs”); CESCR, Gen. Comment 20, supra note 179, para. 33 (“States . . . should
ensure that a person’s . . . health status is not a barrier to realizing the rights” under CESCR
and “should also adopt measures to address widespread stigmatization of persons on the
basis of their health status.”).
239. Paltrow, Governmental Responses, supra note 13, at 480–81; See also CESCR, Gen.
Comment 20, supra note 179, para. 20; CEDAW, Gen. Recommendation 28, supra note 182,
paras. 9, 22.
240. See Anand Grover (Special Rapporteur of the Human Rights Council on the Right of
Everyone to the Enjoyment of the Highest Attainable Standard of Physical and Mental
Health), Right of Everyone to the Enjoyment of the Highest Attainable Standard of Physical
and Mental Health, para. 18, U.N. Doc. A/66/254 (Aug. 3, 2011) (“Public morality cannot
serve as a justification for enactment or enforcement of laws that may result in human rights
violations, including those intended to regulate sexual and reproductive conduct and
decision-making. Although securing particular public health outcomes is a legitimate State
aim, measures taken to achieve this must be both evidence-based and proportionate to ensure
respect of human rights.”); see also Comm. on the Elimination of Discrimination Against
Women, L.C. v. Peru, Comm. No. 22/2009, para. 8.15, U.N. Doc. CEDAW/C/50/D/22/2009
(Oct. 17, 2011) [hereinafter L.C. v. Peru] (holding that prenatal protection at the expense of
the heath of the woman can constitute discrimination against women in health care).
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coupled with the increased risks posed when drug-addicted women are deterred
from seeking prenatal care and/or drug treatment, is counterproductive to the
state’s goal of promoting fetal health. 241 Tennessee “uniquely and exclusively
calls upon women, but not men, to advance fetal health,” suggesting that
Tennessee believes women alone bear this responsibility. 242 The fetal assault law
seeks to punish “bad mothers,” who are often from marginalized communities, in
the name of fetal and infant protection. 243 But the most effective means of
ensuring fetal health is protecting maternal health, before and after childbirth, by
providing drug treatment and prenatal services. 244 The effect of Tennessee’s law
is to dissuade women from seeking prenatal care, stifling the best avenue for
achieving the healthiest outcomes for babies and their mothers. 245
2. Indirect Discrimination Against Drug-Addicted Pregnant Women
on the Basis of Race and Socioeconomic Status
Tennessee’s fetal assault law will likely have an indirect discriminatory
impact on the most marginalized pregnant women. Many women experience
distinct forms of discrimination due to the intersection of sex with other axes of
oppression such as race, color, and socioeconomic status. 246 Intersectional
discrimination may limit access to reproductive health care. 247
241. Grover, supra note 240, paras. 41–42 (“Where women fear criminal prosecution, they may
be deterred from accessing health services and care, as well as pregnancy-related
information. . . . [I]t has been well documented that the public health goals are not realized
through criminalization; rather, they are often undermined by it.”); ACOG, COMM. OP. NO.
473, supra note 51 (“Drug enforcement policies that deter women from seeking prenatal care
are contrary to the welfare of the mother and fetus.”).
242. Goodwin, supra note 10, at 859, 873; see also Lyttle, supra note 10, at 793.
243. See Forced Interventions on Pregnant Women, supra note 1, at 311; Roberts, supra note 10,
at 1432; Stone-Manista, supra note 50, at 832, 834–35; Imani Gandy, Tennessee’s
Pregnancy Criminalization Law Will Hit Black Women the Hardest, REWIRE (Apr. 17,
2014), http://rewire.news/article/2014/04/17/tennessees-pregnancy-criminalization-law-willhit-black-women-hardest/.
244. Grover, supra note 240, para. 42 (“In order to realize public health outcomes effectively and
simultaneously promote the right to health of women, States should not criminalize such
conducts during pregnancy, but rather ensure the provision of health-care goods, services and
information that promote health throughout pregnancy and childbirth.”); ACOG, COMM. OP.
NO. 473, supra note 51, at 2 (noting that “[s]ubstance abuse treatment programs integrated
with prenatal care have proved to be effective in reducing maternal and fetal pregnancy
complications and costs”).
245. See Grover, supra note 240, para. 42; ACOG, COMM. OP. NO. 473, supra note 51, at 2.
246. HRC, Gen. Comment 28, supra note 182, para. 30 (“Discrimination against women is often
intertwined with discrimination on other grounds such as race, colour, language, religion,
political or other opinion, national or social origin, property, birth or other status.”); CESCR,
Gen. Comment 16, supra note 189, para. 5 (“Many women experience distinct forms of
discrimination, due to the intersection of sex with such factors as race, colour . . . .”); CERD,
Gen. Recommendation 25, supra note 181, para. 1 (“[R]acial discrimination does not always
affect women and men equally or in the same way. There are circumstances in which racial
discrimination only or primarily affects women, or affects women in a different way, or to a
different degree than men.”).
247. BREAKING GROUND, supra note 180, at 13. See, e.g., Comm. on Econ., Soc. and Cultural
Rights General Comment No. 22: The Right to sexual and reproductive health, para. 30,
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Treaty monitoring bodies have recommended that states focus on the
maternal health needs of women, including poor women and minority women. 248
The CEDAW Committee recognizes that “biological differences between
women and men may lead to differences in health status.” 249 But there are
“societal factors which are determinative of the health status of women and men
and can vary among women themselves,” and “special attention should be given
to the health needs and rights of women belonging to vulnerable and
disadvantaged groups . . . .” 250 The United Nations Special Rapporteur on the
Right to Health noted that “[e]nsuring non-discrimination in the provision of
health-care services is an essential component of the right to health.
Marginalized populations face particular obstacles when seeking access to
reproductive services.” 251 In Alyne, a case regarding access to maternal health
services, the CEDAW Committee found that Ms. da Silva Pimentel Teixeira
suffered de facto and “multiple” discrimination because she was Afro-Brazilian
and from a low socioeconomic background. 252 The Committee noted the
disparity in the treatment received by women of African descent in Brazil and
stated that “discrimination against women based on sex and gender is
inextricably linked to other factors that affect women, such as race, ethnicity . . .
[and] health.” 253
Indirect discrimination refers to laws or policies that appear neutral on their
face but have a disproportionate impact on certain groups’ exercise of their
rights. 254 While Tennessee’s fetal assault law appears to apply equally to all
women, it will likely have a disproportionate discriminatory impact on poor
women of color. 255 One study found that approximately the same percentage of
white women (15.4%) and African-American women (14.1%) use drugs while
pregnant. 256 Another study found that educated white women are more likely to

248.
249.
250.

251.
252.
253.
254.

255.

256.

U.N. Doc. E/C.12/GC/22 (Mar. 4, 2016) [hereinafter CESCR, Gen. Comment 22]
(“Measures to guarantee non-discrimination and substantive equality should be cognizant of
and seek to overcome the often exacerbated impact that intersectional discrimination has on
the realization of the right to sexual and reproductive health.”).
CESCR, Gen. Comment 14, supra note 129, para. 14; CESCR, Gen. Comment 22, supra
note 247, para. 30; CEDAW, Gen. Recommendation 24, supra note 200, paras. 26–27.
CEDAW, Gen. Recommendation 24, supra note 200, para. 6.
Id., para. 6; see also CESCR, Gen. Comment 20, supra note 179, para. 17 (“[C]umulative
discrimination has a unique and specific impact on individual and merits particular
consideration and remedying.”).
Hunt, supra note 222, para. 42.
Alyne da Silva Pimentel Teixeira v. Brazil, supra note 211, para. 7.7.
Id.
Access to Maternal Health Services, supra note 182, para. 58 (noting that for seemingly
neutral policies and practice, the “principle of effective equality and non-discrimination . . .
includes . . . discriminatory impact”).
Press Release, Nat’l Advocs. for Pregnant Women, Nationwide Coalition Calls on
Department of Justice to Denounce Enhanced Sentence for Pregnant Woman (Oct. 7, 2014),
http://advocatesforpregnantwomen.org/blog/2014/10/nationwide_coalition_calls_on.php.
ACLU Supreme Court Preview 2000 Term: Ferguson v. City of Charleston (No. 99-936),
AM. C.L. UNION (Oct. 1, 2000), https://www.aclu.org/news/aclu-supreme-court-preview2000-term-ferguson-v-city-charleston-no-99-936.
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rely on prescription medications during pregnancy, and their dependency on
these medications increases with age. 257 In Tennessee, “people who are
educated, married or successful with their careers are three times more likely to
use prescription drugs than others and thus find themselves addicted.” 258 Yet
pregnant African-American women are almost ten times more likely than
pregnant white women to be reported to health authorities for drug use. 259 In a
nationwide study of prosecutions of pregnant women, 59% of the pregnant
women deprived of their liberty were women of color (African American,
Latina, Indigenous, or Asian/Pacific-Islander); African American women were
particularly overrepresented (52%). 260 In addition, “[o]verwhelmingly, and
regardless of race, women [deprived of their liberty] were economically
disadvantaged.” 261 According to Tennesee’s Department of Health, in 2014 there
were at least 874 NAS births in the state. 262 However, the select women arrested
under Tennessee’s fetal assault law “represent some of the state’s poorest areas,
and all but one used a public defender.” 263
Disparities in the United States criminal justice system based on race and
wealth are systemic, and “[r]acial bias thrives in situations in which individuals
must make snap decisions.” 264 Minorities are five times more likely to be
arrested for drug related offenses than white people. 265 As a result, prosecutors
and judges will likely “wield [Tennessee’s] law against Black women more so
than white women, based on a long tradition of deeply embedded racial
stereotypes about Black motherhood.” 266 Additionally, Tennessee’s law will
likely have a discriminatory impact on poor women. 267 In effect, some women
will be singled out and held responsible for birthing healthy babies while others

257. Allen A. Mitchell et al., Medication Use During Pregnancy, with Particular Focus on
Prescription Drugs: 1976-2008, 205 AM J. OBSTETRICS & GYNECOLOGY, 51.e1, 51.e5
(2011).
258. TAADAS, supra note 68, at 3.
259. Ira J. Chasnoff et al., The Prevalence of Illicit-Drug or Alcohol Use During Pregnancy and
Discrepancies in Mandatory Reporting in Pinellas County, Florida, 322 NEW ENG. J. MED.
1202, 1204 (1990); see also Adams, supra note 10, at 104; Brosh & Miller, supra note 10, at
452; Roberts, supra note 10, at 1432–34.
260. Forced Interventions on Pregnant Women, supra note 1, at 311.
261. Id.
262. Goldensohn & Levy, supra note 8.
263. Id.
264. THE SENT’G PROJECT, REPORT OF THE SENTENCING PROJECT TO THE UNITED NATIONS
HUMAN RIGHTS COMMITTEE REGARDING RACIAL DISPARITIES IN THE UNITED STATES
CRIMINAL JUSTICE SYSTEM 8 (2013).
265. Adams, supra note 10, at 103.
266. Gandy, supra note 243.
267. Goldensohn & Levy, supra note 8; To Prison for Pregnancy, HEALTHY & FREE TENNESSEE
(Jan.
10,
2016),
http://healthyandfreetn.org/news/brave-new-films-pregnancycriminalization-laws [hereinafter To Prison for Pregnancy] (“It is low-income women who
utilize non-prescription opioids who have been arrested under Tennessee’s law, but the fact
remains that prescription opioids were involved with most of the neonatal abstinence (NAS)
cases in Tennessee.”).
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are not. 268 Special attention should be paid to the impact Tennessee’s law has on
marginalized groups that face barriers to accessing health care and drug
treatment, making them more susceptible to fetal assault charges.
C. The Right to Health
Everyone, including pregnant women who use drugs, has the right to the
highest attainable standard of physical and mental health. 269 The right to health,
including reproductive health, is protected in the UDHR, 270 CESCR, 271
CEDAW, 272 CERD, 273 and American Declaration. 274 The Beijing Platform for
Action, created at the Fourth World Conference on Women, recognizes the right
to access “appropriate health-care services that will enable women to go safely
through pregnancy and childbirth.” 275
The CESCR provides the most comprehensive declaration on the right to
health. Article 12 of the CESCR obliges state parties to “recognize the right of
everyone to the enjoyment of the highest attainable standard of physical and
mental health.” 276 States must take steps to achieve the full realization of the
right to health, including those which reduce stillbirth and infant mortality rates,
and promote healthy child development. 277 This requires “measures to improve
child and maternal health, sexual and reproductive health services, . . . pre- and
post- natal care . . . access to information, as well as to resources necessary to act
on that information.” 278 Article 10(2) of the CESCR explicitly affords special
protection to mothers before and after childbirth. 279
The CESCR Committee states that health facilities, goods, and services
must be available, accessible, acceptable, and of good quality. 280 The CEDAW
Committee applies these principles to women’s health, including reproductive
health. 281 Availability includes states’ obligation to provide a sufficient number
268. See Goodwin, supra note 10, at 874; Roberts, supra note 10, at 1472.
269. UDHR, supra note 126, art. 25(1); ICESCR, supra note 128, art.12(1); CERD, supra note
128, art. 5(e)(iv); CEDAW, supra note 128, art. 12(1).
270. UDHR, supra note 126, art. 25(1).
271. ICESCR, supra note 128, arts.10(2), 12(1).
272. CEDAW, supra note 128, art. 12(1)–(2), 14(2).
273. CERD, supra note 128, art.5(e)(iv).
274. American Declaration, supra note 126, art. XI.
275. Fourth World Conference on Women, Beijing Declaration and Platform for Action, para. 94,
U.N. Doc. A/CONF.177/20 (Oct. 17, 1995) [hereinafter Beijing Declaration and Platform
for Action].
276. ICESCR, supra note 128, art.12(1).
277. Id., art. 12(2)(a).
278. CESCR, Gen. Comment 14, supra note 129, para. 14.
279. ICESCR, supra note 128, art. 10(2); see also American Declaration, supra note 126, art. VII
(“All women, during pregnancy and the nursing period . . . have the right to special
protection, care and aid; UDHR, supra note 126, art. 25(2) (recognizing that motherhood is
entitled to special care and assistance).
280. CESCR, Gen. Comment 14, supra note 129, para. 12; CESCR, Gen. Comment 22, supra
note 247, paras. 11–21.
281. CEDAW, Gen. Recommendation 24, supra note 200, paras. 1, 21, 26–27 (“[A]ccess to
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of health facilities. 282 Accessibility requires physical accessibility, ensuring that
women do not have to travel long distances to health facilities, as well as
economic accessibility, ensuring that health services and goods are affordable. 283
Acceptability means sexual and reproductive health services must respect the
right to confidentiality and women’s dignity, and “be sensitive to [their] needs
and perspectives.” 284 Quality requires health services to be scientifically and
medically appropriate. 285
Tennessee does not provide available, accessible, or acceptable drug
treatment programs for pregnant women. There is a serious deficit in the
availability of Tennessee facilities that are able and willing to treat pregnant
women suffering from drug addiction. It is nearly impossible for a pregnant
woman to receive drug treatment: only 15% of drug treatment centers in
Tennessee accept pregnant women, and approximately 4,700 pregnant women in
Tennessee need treatment for addiction to illicit drugs each year. 286 Tennessee
did not create or provide funding for additional treatment programs under the
fetal assault law. 287 Tennessee has only “12 licensed methadone centers,”
payment for treatment must be made in cash, and the cost is not covered by
TennCare or indigent care funding. 288 Treatment program waitlists can have
hundreds to over a thousand people on them. 289
The CESCR Committee notes that the right to health contains both
freedoms and entitlements. 290 “The right to health is not . . . a right to be
healthy,” but rather an “entitlement . . . to a system of health protection which

282.
283.
284.
285.
286.

287.

288.
289.
290.

health care, including reproductive health, is a basic right under the Convention on the
Elimination of All Forms of Discrimination against Women . . . . States parties should report
on measures taken to eliminate barriers that women face in access to health-care services . . .
to ensure women timely and affordable access to such services . . . to ensure women
appropriate services in connection with pregnancy . . . [and] how they supply free services
where necessary to ensure safe pregnancies, childbirth and post-partum periods for
women.”); OFF. OF THE U.N. HIGH COMM’R FOR HUMAN RIGHTS & WORLD HEALTH ORG.,
THE RIGHT TO HEALTH: FACT SHEET NO. 31, 13 (2008) (“Sexual and reproductive health is
also a key aspect of women’s right to health.”).
CESCR, Gen. Comment 14, supra note 129, para. 12(b).
Id., para. 12(c); CEDAW, Gen. Recommendation 24, supra note 200, paras. 21–22.
CESCR, Gen. Comment 14, supra note 129, para. 12(c); CEDAW, Gen. Recommendation
24, supra note 200, para. 22.
CESCR, Gen. Comment 14, supra note 129, para. 12(d).
Beyerstein, supra note 100 (stating that Mary Linden Salter of the Tennessee Association of
Alcohol, Drug and Other Addiction Services, estimates that 4,700 pregnant women need
treatment); Facility Locator, supra note 67; Roberts, supra note 10, at 1448.
Beyerstein, supra note 100; see Jeltsen, supra note 25; Advocacy Organizations Oppose
Fetal
Assault
Law,
HEALTHY
&
FREE
TENN.
(Jan.
26,
2016),
http://healthyandfreetn.org/news/advocate-letter-against-tn-fetal-assault-law
[hereinafter
Advocacy Organizations Oppose Fetal Assault Law] (“Proponents of the law claimed it was
aimed at getting women into treatment, but no new funding has been made available to
increase access to appropriate services for people who have diagnosed drug dependency
problems.”); Facility Locator, supra note 67.
TAADAS, supra note 68, at 9.
Id. at 10–11; Advocacy Organizations Oppose Fetal Assault Law, supra note 287.
CESCR, Gen. Comment 14, supra note 129, para 8.
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provides equality of opportunity for people to enjoy the highest attainable level
of health,” including “a variety of facilities, goods, services, and conditions
necessary for the realization of the highest attainable standard of health.” 291
Entitlement encompasses the right to nondiscrimination, which prohibits
discrimination in access to health care and in underlying determinants of health
on the basis of race, sex, health status, and other grounds. 292 Freedoms include
“the right to control one’s health, including the right to be free from nonconsensual medical treatment and experimentation.” 293
Tennessee’s law violates women’s entitlement to health care by failing to
provide drug-addicted pregnant women with adequate drug treatment facilities,
providers, services, and conditions to realize their highest attainable level of
health. 294 Tennessee’s discriminatory treatment of pregnant women also violates
women’s entitlement to access health care. 295 Pregnant women may have to
travel to other states to obtain treatment because of the lack of accessible
treatment centers in Tennessee. At least three of the women arrested under
Tennessee’s fetal assault law to date have unsuccessfully sought treatment at
multiple facilities and were turned away due to inadequate space or
unwillingness to treat pregnant women. 296 When introducing a bill criminalizing
drug use by pregnant women in North Carolina, Senator Brent Jackson noted
that since Tennessee passed its fetal assault law, North Carolina emergency
rooms have “experienced an influx of pregnant women with substance abuse
issues” who are presumably trying to avoid incarceration in Tennessee. 297 The
lack of accessible treatment centers is exacerbated by the fact that Medicaid does
not cover the expense of drug treatment, making treatment unobtainable for poor
women who are disproportionately prosecuted for drug use during pregnancy. 298
Any drug treatment programs or doctors in Tennessee that report drug use
to authorities would violate a pregnant women’s right to confidentiality. 299 The
291. Id., paras. 8, 9.
292. Id., paras. 18, 19.
293. Special Rapporteur on the Right of Everyone to the Enjoyment of the Highest Attainable
Standard of Physical and Mental Health, OFF. OF THE U.N. HIGH COMM’N FOR HUMAN
RIGHTS,
http://www.ohchr.org/EN/Issues/Health/Pages/SRRightHealthIndex.aspx
(last
visited May 18, 2016).
294. Grover, supra note 240, para. 41 (“Criminalization of conduct during pregnancy impedes
access to health-care goods and services, infringing the right to health of pregnant women.”).
295. Id.
296. See supra Part III; see also Jeltsen, supra note 25 (“Mary Linden Salter, executive director of
the Tennessee Association of Alcohol, Drug & Addiction Services, said it’s common for
there to be waiting lists at every facility in the state. ‘We don’t have a lot of treatment
capacity, and yet we are penalizing women for not being able to get access to treatment.’”).
297. Office of NC Senator Brent Jackson 10th District, OFFICE OF SENATOR BRENT JACKSON, NC
GEN.
ASSEMBLY
(2015),
http://us3.campaignarchive2.com/?u=bb946ae67cd0ab72d4aac84a2&id=54625d7674.
298. Goldensohn & Levy, supra note 8; Beyerstein, supra note 100; Advocacy Organizations
Oppose Fetal Assault Law, supra note 287.
299. Ferguson v. City of Charleston, 552 U.S. 67, 68 (2001) (declaring that state regulation
requiring pregnant women to be tested for drugs and be reported to the police if the test
results were positive violated the Fourth Amendment prohibition on searches without
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Inter-American Commission on Human Rights has noted that laws that “fail to
respect women’s right to confidentiality may constitute barriers limiting access
to maternal health services, particularly for adolescents.” 300 Drug-addicted
pregnant women in Tennessee, fearing that they will be reported to law
enforcement by health care providers, will be deterred from seeking treatment. 301
Tennessee’s fetal assault law does not respect the right of pregnant women
suffering from addiction to have the highest attainable standard of health and
deters women from seeking health services. 302
The CESCR and CEDAW Committees list core obligations related to
reproductive health care, including ensuring that individuals are free from gender
discrimination in the realm of health services. 303 States cannot justify
noncompliance with these obligations. 304 Under the CESCR, the right to health
“requires at a minimum the removal of legal and other obstacles that prevent
men and women from accessing and benefitting from health care on a basis of
equality.” 305 The core obligations “guarantee universal and equitable access to
affordable, acceptable and quality sexual and reproductive health services, goods
and facilities, in particular for women and disadvantaged and marginalized
groups.” 306 Under the CEDAW, the right to health requires ensuring men and
women have equal “access to health services, including those related to family
planning.” 307 As discussed previously, Tennessee’s law discriminates against
pregnant women on the basis of sex and gender, imposing gender-based barriers
to drug treatment and violating the obligation to respect the right to health. 308
Women willing to seek treatment face practical barriers due to the lack of
treatment facilities and limited insurance coverage. 309 The failure to provide

300.
301.
302.

303.

304.

305.
306.
307.
308.
309.

probable cause); see GUTTMACHER INST., STATE POLICIES IN BRIEF, supra note 5
(Tennessee does not have a specific law requiring health care providers to report drug use
during pregnancy); see also UPR JOINT SUBMISSION, supra note 37 (noting that punitive
responses to pregnancy “foments uncertainty among medical professionals as to their duty to
protect patient confidentiality”); Lettter from Comm’r Dreyzehner, St. of Tenn. Dep’t of
Health,
to
Colleagues
(Nov.
29,
2012),
https://tn.gov/assets/entities/health/attachments/DreyzehnerLetterNASReportable_112912.pd
f (adding NAS to the list of diseases and events that hospitals are required to report).
Access to Maternal Health Services, supra note 182, para. 37.
Lyttle, supra note 10, at 790.
See Jeltsen, supra note 25 (“We are getting lots of anecdotal information about women not
seeking critical prenatal care, and avoiding going to the hospital to give birth, because they
are scared of being arrested and having their baby taken away.”).
CESCR, Gen. Comment 14, supra note 129, para. 43(a); CESCR, Gen. Comment 22, supra
note 247, para. 49; see CEDAW, supra note 128, art. 12; see also CEDAW, Gen.
Recommendation 24, supra note 200, para. 2.
CESCR, Gen. Comment 14, supra note 129, para. 47 (“[A] State party cannot, under any
circumstances whatsoever, justify its non-compliance with the core obligations set out in
paragraph 43 above, which are non-derogable.”).
CESCR, Gen. Comment 16, supra note 189, para. 29.
CESCR, Gen. Comment 22, supra note 247, para. 49(c).
CEDAW, supra note 128, art. 12(1); see also CEDAW, Gen. Recommendation 24, supra
note 200, para. 27.
See CESCR, Gen. Comment 14, supra note 129, para. 50.
TAADAS, supra note 68, at 9–11; Advocacy Organizations Oppose Fetal Assault Law,
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quality maternal health services violates the right to equality and
nondiscrimination, as these are services that only women need to meet their
particular health needs. 310
Drug treatment is not a health issue that is particular to women. However,
imposing criminal penalties solely on pregnant women who fail to receive
treatment makes drug treatment a health service that only pregnant women
require to avoid special criminal consequences. The UN Special Rapporteur on
the Right to Health described this effect:
Criminal laws and other legal restrictions disempower women, who may be
deterred from taking steps to protect their health, in order to avoid liability
and out of fear of stigmatization. By restricting access to sexual and
reproductive health-care goods, services and information these laws can
also have a discriminatory effect, in that they disproportionately affect those
in need of such resources, namely women. As a result, women and girls are
punished both when they abide by these laws, and are thus subjected to poor
physical and mental health outcomes, and when they do not, and thus face
311
incarceration.

Another obligation under the CESCR requires states to “ensure
reproductive, maternal (prenatal as well as postnatal) and child health care.” 312
States violate their obligation to fulfill the right to health by failing to adopt a
gender-sensitive approach to health. 313 Contrary to ensuring reproductive and
child health, Tennessee’s fetal assault law causes increased risk of harm to both a
pregnant woman and her fetus. 314 Women may avoid prenatal care and drug
treatment or, driven by a fear of being arrested, detox on their own and risk
greater harm to themselves and their fetuses. 315 “Abrupt discontinuation of

310.
311.
312.
313.

314.

315.

supra note 287; see also Sarah C.M. Roberts & Cheri Pies, Complex Calculations: How
Drug Use During Pregnancy Becomes a Barrier to Prenatal Care, 15 MATERNAL & CHILD
HEALTH J. 333, 340 (2010) (finding that pregnant women who use drugs are likely to receive
limited or no prenatal care due to multiple barriers, including insurance hurdles and provider
access).
Alyne da Silva Pimentel Teixeira v. Brazil, supra note 211, paras 7.6–7.7; CEDAW, supra
note 128, art. 12; CEDAW, Gen. Recommendation 24, supra note 200, paras. 2, 27.
Grover, supra note 240, para. 17.
CESCR, Gen. Comment 14, supra note 129, para. 44(a).
Alyne da Silva Pimentel Teixeira v. Brazil, supra note 211, para 7.6 (finding a violation of
the right to health under article 12 of CEDAW because Brazil did not ensure appropriate
medical treatment in connection with pregnancy); CEDAW, supra note 128, art. 12(2)
(explaining that state parties are required “to ensure to women appropriate services in
connection with pregnancy, confinement and the post-natal period”).
DON’T JUDGE PREGNANT DRUG-USING WOMEN, supra note 54 (“Every leading medical
group to take a position on the issue of drug use and pregnant women has concluded that
punitive responses will undermine, rather than further, maternal, fetal, and child health.”);
ACOG, COMM. OP. NO. 473, supra note 51.
Am. Medical Assoc., Bd. of Trs., Legal Interventions During Pregnancy, 264 JAMA 2663,
2667 (1990) [hereinafter Legal Interventions] (“Pregnant women will be likely to avoid
seeking prenatal or other medical care for fear that their physicians’ knowledge of substance
abuse or other potentially harmful behavior could result in a jail sentence rather than proper
medical treatment.”); AM. COLL. OF OBSTETRICIANS & GYNECOLOGISTS, OPIOID ABUSE,
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opioids in a dependent pregnant woman . . . carries much greater risks to the
fetus, and medical authorities agree that withdrawal must be avoided. 316 The
American Congress of Obstetricians and Gynecologists take the position that
“[d]rug enforcement policies that deter women from seeking prenatal care are
contrary to the welfare of the mother and fetus.” 317 Tennessee’s fetal assault law
“is designed to humiliate and punish, not treat or protect,” because it does not
protect mothers nor reduce stillbirth rates. 318
Authorities in the United States and throughout the world, including the
World Health Organization, “have determined that drug addiction is not a ‘bad
habit’ or willful indulgence in hedonism, but a chronic medical condition that is
treatable but—as yet—not curable.” 319 Drug abuse is “a chronic disease that
impacts the brain, which makes stopping more than a matter of will power.” 320
Leading medical organizations oppose criminalizing drug use by pregnant
women, recognizing that this is a health care issue, and that criminalization will
deter women from seeking prenatal care and treatment. 321
The American College of Obstetricians and Gynecologists has
acknowledged that “[t]he relationship between maternal behavior and perinatal
outcome is not fully understood, and punitive approaches threaten to dissuade
pregnant women from seeking health care and ultimately undermine the health
of pregnant women and their fetuses.” 322 Threat of prosecution will deter
pregnant drug users from seeking or discussing treatment with health care
providers. 323 The American Medical Association (AMA) has warned that laws
criminalizing substance abuse during pregnancy will pressure women to forgo
prenatal care and doctors’ visits in general in an effort to avoid a jail sentence. 324
The White House has also spoken out against policies criminalizing drug use: “It
doesn’t seem to serve anyone well to attach criminal penalties to people who
have addiction disorders, particularly pregnant women.” 325 Tennessee’s law is
already deterring women from accessing prenatal care and treatment, and may
even deter women from going to a hospital to deliver (as in the case of Brittany

316.

317.
318.
319.
320.
321.
322.
323.
324.
325.

DEPENDENCE, AND ADDICTION IN PREGNANCY, COMM. OP. NO. 524 (2012) [hereinafter
ACOG, COMM. OP. NO. 524]; see, e.g., Wade, supra note 74 (discussing Brittany Hudson’s
difficulties finding treatment at the hospital).
UPR JOINT SUBMISSION, supra note 37, para. 13; see also ACOG, COMM. OP. NO. 524,
supra note 315, at 1 (“Abrupt discontinuation of opioids in an opioid-dependent pregnant
woman can result in preterm labor, fetal distress, or fetal demise.”).
ACOG, COMM. OP. NO. 473, supra note 51.
Diaz-Tello, supra note 61; CESCR, Gen. Comment 14, supra note 129, para. 52.
ABRAHAMS ET AL., supra note 23, at 3.
NAT’L PERINATAL ASS’N, supra note 53, at 1.
Paltrow, Governmental Responses, supra note 13, at 463–64 (listing numerous leading
medical and public health groups that oppose criminalizing drug use).
ACOG, COMM. OP. NO. 321, supra note 237, at 9.
Kellett, supra note 227, at 473.
Legal Interventions, supra note 315, at 2667.
Zezima, supra note 235 (quoting Michael Botticelli, director of the White House Office of
National Drug Control Policy).

SODERBERG_FINAL WORD DOC 6.21.16.DOCX (DO NOT DELETE)

340

7/28/2016 5:07 PM

BERKELEY JOURNAL OF GENDER, LAW & JUSTICE

Hudson), resulting in more negative birth outcomes. 326 Criminalization may also
increase the number of abortions, because some pregnant women suffering from
drug addiction may choose to terminate their pregnancies to avoid criminal
punishment. 327
All substance abusers should receive adequate care, and pregnant women
in particular can benefit from treatment. 328 Drug treatment promotes the health
of women and their children, and methadone treatment is often the best option
for the baby and mother. 329 NAS may result from methadone treatment, but is
recognized by medical authorities worldwide as simple to diagnose and treat in
newborns. 330 No long-term harm to the newborn is directly attributable to
prenatal opiate exposure, regardless of whether the mother’s use is prescribed or
illicit. 331 Studies show that “babies exposed prenatally to buprenorphine require
even less post-delivery medical assistance than those exposed to methadone,
significantly reducing the babies’ length of stay in the hospital.” 332 Research has
also demonstrated that “controlled and stable dosing of methadone . . . is safe for
the baby and mother.” 333 Consistent with the obligation to afford special
protection to mothers, drug treatment should be viewed as part of prenatal health
care when a pregnant woman is suffering from drug addiction. 334
A state who is unable to comply with its right to health obligations under
the CESCR is treated more leniently than a state who is merely unwilling to
comply. 335 Tennessee (and other U.S. states with similar legislation) made a
choice to punish pregnant women instead of provide treatment for them. If
Tennessee’s goal is to protect fetal health, it should do so in a nondiscriminatory
326. Wade, supra note 74; Jeltsen, supra note 25; see also ACOG, COMM. OP. NO. 473, supra
note 51.
327. Lyttle, supra note 10, at 790; Stone-Manista, supra note 50, at 833–34.
328. Kellett, supra note 227, at 472; U.S. DEP’T OF HEALTH AND HUMAN SERVS., SUBSTANCE
ABUSE AND MENTAL HEALTH SERVS. ADMIN., METHADONE TREATMENT FOR PREGNANT
WOMEN, PUBL’N NO. 14-4124 (2014) [hereinafter METHADONE TREATMENT FOR
PREGNANT WOMEN] (“By blocking withdrawal symptoms, MMT can save your baby’s life.
Additionally, MMT can help you stop using needles, which is a primary route of infection
for drug users. More importantly, it can allow you to regain your quality of life.”).
329. NAT’L ADVOCS. FOR PREGNANT WOMEN, FREQUENTLY ASKED QUESTIONS (FAQ) ABOUT
METHADONE AND PREGNANCY 1 (2009).
330. ABRAHAMS ET AL., supra note 23, at 3; METHADONE TREATMENT FOR PREGNANT WOMEN,
supra note 328, at 2.
331. ABRAHAMS ET AL., supra note 23, at 3.
332. UPR JOINT SUBMISSION, supra note 37, para. 14 (citing Hendree E. Jones et al., Neonatal
Abstinence Syndrome after Methadone or Buprenorphine Exposure, 363 NEW ENG. J. MED.
2320, 2326 (2010)).
333. UPR JOINT SUBMISSION, supra note 37, para. 14; ACOG, COMM. OP. NO. 473, supra note
51.
334. See ICESCR, supra note 128, art. 10(2); see also UDHR, supra note 126, art. 25
(recognizing that “motherhood is entitled to special care and assistance”); CESCR, Gen.
Comment 14, supra note 129, para. 44(a).
335. CESCR, Gen. Comment 14, supra note 129, para. 47 (“A State which is unwilling to use . . .
available resources” violates its obligations, while if “resource constraints render it
impossible for a State to comply fully with its Covenant obligations, it has the burden of
justifying that every effort has nevertheless been made to use all available resources.”).
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manner that does not curtail women’s rights: it should provide greater access to
drug rehabilitation for pregnant women suffering from drug addiction. Ensuring
the highest attainable standard of health, as defined by the CESCR and CEDAW,
includes access to treatment for drug addiction, particularly for vulnerable and
marginalized pregnant, drug-addicted women.
D. The Right to Liberty
The UDHR, ICCPR, American Convention, and American Declaration
protect the right to liberty and security of the person. 336 ICCPR Article 9 states
that everyone has the right to liberty and security of the person and “[n]o one
shall be subjected to arbitrary arrest or detention. No one shall be deprived of his
liberty except on such grounds and in accordance with such procedure as are
established by law.” 337 Liberty of the person encompasses freedom from
confinement of the body, not general freedom of action. 338 Deprivation of liberty
includes police custody, detention, and imprisonment after conviction. 339
The right to personal liberty recognized in major human rights treaties is
not absolute. For example, deprivation of liberty may be justified by enforcing
criminal laws, but is prohibited if that enforcement is unlawful or arbitrary. 340
For example, it may be justified “to prevent flight, interference with evidence or
the recurrence of a crime.” 341 Deprivation of liberty is unlawful if it is not
“imposed on such grounds and in accordance with such procedure as are
established by law.” 342 Arbitrariness has been interpreted broadly by the HRC to
“include elements of inappropriateness, injustice, lack of predictability and due
process of the law,” as well as reasonableness, necessity and proportionality. 343
Arrest or detention on discriminatory grounds is also arbitrary. 344 Any
substantive ground for arrest or detention “must be prescribed by law and should
be defined with sufficient precision to avoid overly broad or arbitrary
interpretation or application.” 345

336. UDHR, supra note 126, art. 3; ICCPR, supra note 128, art. 9(1); American Convention,
supra note 128, art. 7(1); American Declaration, supra note 126, art. 1.
337. ICCPR, supra note 128, art. 9.
338. Human Rights Comm. General Comment No. 35—Article 9 (Liberty and Security of the
Person),
para.
5,
U.N.
Doc.
CCPR/C/G/C/35
(Dec.
16,
2014),
http://www.ohchr.org/EN/HRBodies/Pages/TBGeneralComments.aspx [hereinafter HRC,
Gen. Comment 35].
339. Id.
340. Id., paras. 10–11.
341. Human Rights Comm., Van Alphen v. The Netherlands, Comm. No. 305/1988, para. 5.8,
U.N. Doc. CCPR/C/39/D/305/1988 (July 23, 1990).
342. Id. para. 11.
343. Id.; Human Rights Comm., Gorji-Dinka v. Cameroon, Comm. No. 1134/2002, para. 5.1,
U.N. Doc. CCPR/C/83/D/1134/2002 (May 10, 2005); see also Human Rights Comm.,
Mukong v. Cameroon, Comm. No. 458/1991, para. 9.8, U.N. Doc. CCPR/C/51/D/458/1991
(Jul. 21 1994).
344. HRC, Gen. Comment 35, supra note 338, para. 17.
345. Id., para. 22.
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Tennessee women are being unlawfully arrested and detained under the
fetal assault law based on a single positive drug test (even for drugs such as
methamphetamine, which is not criminalized in the legislation), even when there
is no proof of harm to their newborns. 346 For example, Mallory Loyola’s arrest
after a single positive drug test, with no demonstrated harm to her newborn,
exceeds the scope of Tennessee’s fetal assault law. The law does not criminalize
putting a child in danger of physical harm; it criminalizes causing actual harm. 347
Methamphetamine, the drug found in Ms. Loyola’s newborn’s system, “is in no
way related to symptoms of Neonatal Abstinence Syndrome upon which this law
was formed.” 348
Equally problematic is the arrest of Rachel Blankenship, who was stopped
for driving erratically. Ms. Blankenship failed several field sobriety tests while
pregnant and police charged her with a DUI. 349 After admitting to using two
drugs while pregnant, Ms. Blankenship was also charged with reckless
endangerment of a fetus. 350 Tennessee’s fetal assault law requires more than just
consuming illegal narcotics while pregnant; it also requires that the child is “born
addicted to or harmed by the narcotic drug.” 351 As such, the arrest of Ms.
Blankenship exceeded the scope of Tennessee’s fetal assault law, was not
imposed on grounds in accordance with an established law, and was thus
unlawful. 352
Lawful arrests under Tennessee’s law—for example, arrests of women who
used illegal narcotics while pregnant that resulted in “addiction” or “harm” to
newborns 353—are still arbitrary violations of women’s right to liberty. The
arrests outlined in Part III of this Article demonstrate that Tennessee’s fetal
assault law is vague and applied inconsistently, resulting in arbitrary
enforcement. The ACLU claims that “the law fails to define the terms ‘addicted
to’ or ‘harmed by’ thus giving prosecutors and law enforcement unlimited
discretion to determine whether and when an alleged violation has occurred.” 354
Proponents of Tennessee’s fetal assault law allege that it is intended to
346. See TENN. CODE ANN. § 39-13-107(c)(2) (2014) (“[N]othing in this section shall preclude
prosecution of a woman for assault . . . for the illegal use of a narcotic drug . . . while
pregnant, if her child is born addicted to or harmed by the narcotic drug and the addiction or
harm is the result of her illegal use of a narcotic drug taken while pregnant.”) (emphasis
added); see, e.g., Culp-Ressler, supra note 82 (reporting that Ms. Loyola was arrested and
charged even though methamphetamine does not qualify as a narcotic, the legislation feared
NAS caused by opiates, and there was no reported harm to her newborn).
347. See TENN. CODE ANN. § 39-13-107(c)(2) (2014).
348. UPR JOINT SUBMISSION, supra note 37, at 7.
349. Pregnant Claiborne Co. Teen Arrested for DUI, supra note 112.
350. Id.
351. TENN. CODE. ANN. § 39-13-107(c)(2) (2014).
352. See Pregnant Claiborne Co. Teen Arrested for DUI, supra note 112; HRC, Gen. Comment
35, supra note 338, para. 11.
353. § 39-13-107(c)(1).
354. Letter from ACLU to the Honorable Bill Haslam (April 15, 2014), http://www.aclutn.org/pdfs/ACLU-TN%20SB%201391%20Veto%20Letter.pdf [hereinafter ACLU Letter to
Bill Haslam].
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address NAS. 355 But there is no evidence that NAS, which is treatable, results in
long-term harm to a child. 356 Thus, NAS should not fall within the ambit of the
“harm” requirement in Tennessee’s fetal assault law. Multiple causes may harm
a fetus during pregnancy “and it is notoriously difficult to isolate and identify
any one of these factors in a specific case.” 357 It is equally problematic that even
though newborns cannot be born “addicted” to substances, regardless of positive
drug test results or physical dependence, Tennessee’s fetal assault law permits
arbitrary arrest and detention of women based on the inaccurate conclusion that a
newborn is “addicted” to drugs. 358 The arrests to date demonstrate uncertainty
about what types of drugs trigger the law, and the law fails to define what
treatment programs are sufficient to raise an affirmative defense. 359 This
ambiguity makes it difficult for pregnant women to predict whether and when
they will be arrested and detained for their actions.
Further, the law does not specify at what point a pregnant woman suffering
from drug addiction is required to seek treatment in order for the affirmative
defense to protect her. 360 In a recent New Jersey case, the trial court ruled that
the state’s civil child abuse law applied to women who received medically
prescribed methadone treatment while pregnant. 361 The New Jersey Supreme
Court overturned the decision, finding that a mother who participated in a bona
fide methadone maintenance program, without more, could not support a finding
of abuse or neglect. 362 However, the court held that timeliness and undue delay
355. Goldensohn & Levy, supra note 8.
356. Sunderlin & Huss, supra note 12 (“Most critically, NAS has not been associated with any
long-term adverse consequences.”); Paltrow & Jack, supra note 24 at 31–32.
357. ACLU Letter to Bill Haslam, supra note 354; see also ABRAHAMS ET AL., supra note 23, at
3.
358. See, e.g., Culp-Ressler, supra note 82; LOCALMEMPHIS.COM, supra note 73; Riley, supra
note 103; Jones & Bryson, supra note 120; Watson, supra note 120.
359. Culp-Ressler, supra note 82 (reporting that Ms. Loyola was arrested and charged for nonnarcotic, methamphetamine use without demonstrated harm to her newborn); Smith, supra
note 120 (describing how another woman was arrested for non-narcotic marijuana and
barbiturate use); Gatlinburg Woman Charged with Assault on Fetus for Taking Drugs While
Pregnant, supra note 106 (reporting on the arrest of Ms. Haverner while pregnant); WBIR,
supra note 112 (reporting on the arrest of Ms. Blankenship while she was pregnant); Greene
County Sheriffs Department, supra note 118 (arresting Ms. Kohr without her having used a
narcotic drug); Riley, supra note 103 (describing how a woman was arrested after her
newborn was “born addicted” without any demonstrated harm to the baby); Watson, supra
note 120 (describing how another woman was arrested after newborn tested positive for
drugs without any demonstrated harm to the baby); see also Beyerstein, supra note 100
(“Further, the law only allows an affirmative defense if a woman successfully completes a
treatment program, but unlike a 28-day detox, medication-assisted recovery doesn’t have a
clear end date.”).
360. TENN. CODE. ANN. § 39-13-107(c)(3) (2014) (“It is an affirmative defense . . . that the
woman actively enrolled in an addiction recovery program before the child is born”)
(emphasis added).
361. N.J. Div. of Youth and Fam. Servs. v. Y.N., 66 A.3d 237, 239 (N.J. Sup. Ct. App. Div.
2013).
362. N. J. Div. of Child Prot. & Permanency. v. Y.N., 104 A.3d 244, 256 (“We therefore reverse
the Appellate Division’s determination that the withdrawal symptoms experienced by Paul
resulting from Yvonne’s participation in a bona fide methadone maintenance program was,
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in obtaining treatment might be relevant to an abuse or neglect analysis. 363
Similar questions could also be raised in Tennessee regarding the timeliness of
treatment.
The scope of Tennessee’s fetal assault law is unclear. The law specifically
targets women who use narcotics illegally, with an exception for “any lawful act
or lawful omission” by the pregnant woman. 364 As Christina Kohr’s case
demonstrates, law enforcement officials are using the statute to arrest women for
her conduct while pregnant, such as driving erratically. 365 In Tennessee, “any
woman who gives birth to a baby with health problems, or who loses a
pregnancy at any stage, could be subject to criminal investigation, ‘because
criminal investigation is the only way to rule out an unlawful act.’” 366
Pregnant women and new mothers should not be arrested or detained for
their actions while pregnant, particularly when reasonable alternatives exist.
Drug treatment is a more effective and proportional way to address drug use by
pregnant women and reduce fetal harm. 367 As stated by the World Health
Organization, “[t]he imprisonment of pregnant women and women with young
children should be reduced to a minimum and only considered when all other
alternatives are found to be unavailable or are unsuitable.” 368 It is nonsensical
that a woman has a right to terminate her pregnancy, yet she can also be
imprisoned for unintentionally causing harm to her fetus. 369 Women should not

standing alone, a sufficient basis for a finding of abuse or neglect.”).
363. Id. (“We do not pass on whether there is sufficient credible evidence to support an abuse or
neglect finding on some other basis referenced by the family court, such as the timeliness of
Yvonne’s seeking drug treatment—that is, whether an unjustified delay might have adversely
affected her newborn’s later withdrawal symptoms.”); N.J. Div. of Youth and Family Servs.
v. Y.N, 2014 WL 8181569 at *1 (N.J. Super. Ct. App. Div. Mar. 18, 2015) (remanding the
case for a fact finding hearing de novo on the new issues, including timeliness of receiving
treatment).
364. TENN. CODE ANN. § 39-13-107(c)(1).
365. Greene County Sheriffs Department, supra note 118.
366. Emily Crockett & Jessica Mason Pieklo, Tennessee Legislature Passes Far-Reaching Bill
That Could Make Pregnant Women Criminals, REWIRE (Apr. 10, 2014),
http://rewire.news/article/2014/04/10/tennessee-legislature-passes-far-reaching-bill-makepregnant-women-criminals/ (quoting Farah Diaz-Tello). Tennessee’s fetal assault law could
theoretically extend to other behavior such as smoking, alcohol consumption, accidental
falls, delaying or refusing a medical treatment, poor nutrition, or excessive exercise. See,
e.g., Pregnant, and No Civil Rights, supra note 10; Beyerstein, supra note 100; McKnight v.
State, 661 S.E.2d 354, 358, n.2 (S.C. 2008) (describing expert testimony opining that cocaine
is “no more harmful to a fetus than nicotine use, poor nutrition, lack of prenatal care, or other
conditions commonly associated with the urban poor”).
367. See Grover, supra note 240, para. 42.
368. UNDOC AND WHO EUROPE, WOMEN’S HEALTH IN PRISON: CORRECTING GENDER
INEQUITY IN PRISON HEALTH para. 4(2) (2009).
369. Mary-Ellen L, Stripping Your Constitutional Rights: Miscarriages of Justice, INTENTIOUS
(Jul. 24, 2011), http://intentious.wordpress.com/2011/07/24/stripping-your-constitutionalrights (“If it’s not a crime for a mother to intentionally end her pregnancy, how can it be a
crime for her to do it unintentionally [or to harm her fetus], whether by taking drugs or
smoking or whatever it is.’”); see, e.g., Crockett & Pieklo, supra note 366 (“Even some antichoice groups spoke against the bill, Diaz-Tello noted, because it could encourage more
abortions.”).
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be compelled to exercise their right to abortion for fear of being prosecuted if
they continue their pregnancies. To ensure the health and safety of both mothers
and children, drug addiction should be addressed as a health care issue and
women should not be unlawfully and arbitrarily deprived of their liberty.
E. The Right to Privacy and Family Life
Ensuring women’s right to nondiscrimination and substantive equality
“requires that women are able to exercise autonomy and make important life
decisions without undue influence or coercion.” 370 The right to privacy and
family life includes this principle of autonomy. 371 Reproductive health care must
be provided in a manner consistent with women’s rights to personal
autonomy. 372 The ICPD Programme of Action, created at the 1994 International
Conference on Population and Development, and Beijing Platform of Action
recognize that reproductive rights include women’s right to make decisions
concerning reproduction and to be free from discrimination, coercion, and
violence. 373 They also recognize women’s rights to have freedom and control
over their sexuality and reproductive health. 374
The ICCPR and American Convention protect everyone from arbitrary or
unlawful interference in family life and private matters. 375 The Inter-American
Commission has noted that deciding “to have biological children is within the
most intimate sphere of . . . private and family life,” and a couple’s route to that
decision “is part of a person’s autonomy and identity” protected by the American
Convention. 376 Punishing drug addicts who choose to carry their pregnancies to
term interferes with their right to make autonomous reproductive decisions. 377
Thus, unless a drug-addicted pregnant woman is one of the few who can access
treatment, she “has only one realistic avenue to escape criminal charges:
abortion.” 378 In effect, Tennessee’s fetal assault law penalizes women for
370. BREAKING GROUND, supra note 180, at 8.
371. See ICCPR, supra note 128, art. 17; UDHR, supra note 126, art. 12; American Convention,
supra note 128, art. 11(2); CEDAW, supra note 128, art. 16; American Declaration, supra
note 126, art. V.
372. CEDAW, Gen. Recommendation 24, supra note 200, para. 31(e) (“State parties should . . .
[r]equire all health services to be consistent with the human rights of women, including the
rights to autonomy, privacy, confidentiality, informed consent and choice. . . .”); Human
Rights Comm., Karen Noelia Llantoy Huamán v. Peru, Comm. No. 1153/2003, para. 6.4,
U.N. Doc. CCPR/C/85/D/1153/2003 (Oct. 24, 2005) (applying the right to privacy to
reproductive rights) [hereinafter K.L. v. Peru].
373. Int’l Conf. on Population and Dev., Programme of Action, para. 7.3, U.N. Doc.
A/CONF.171/13/Rev.1 (Oct. 18, 1994) [hereinafter ICPD, Programme of Action]; Beijing
Declaration and Platform of Action, supra note 275, para. 96.
374. ICPD, Programme of Action, supra note 373, para. 7.3; Beijing Declaration and Platform of
Action, supra note 275, para. 96.
375. ICCPR, supra note 128, art. 17(1); American Convention, supra note 128, art. 11(2); see
also American Declaration, supra note 126, art. V.
376. Murillo et al., Inter-Am. Comm’n H.R., supra note 217, para. 76.
377. See Roberts, supra note 10, at 1425; Lyttle, supra note 10, at 796–97.
378. Roberts, supra note 10, at 1445; see also Stone-Manista, supra note 50, at 833–34.
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choosing to have a baby. Just as a state cannot arbitrarily interfere with a
woman’s decision to terminate her pregnancy by lawful abortion, Tennessee
should not interfere with a woman’s decision to carry her pregnancy to term and
to have a child, as it violates the woman’s right to privacy. 379
In K.L. v. Peru, the HRC held that the right to privacy is an important
aspect of protecting women’s reproductive choices. 380 K.L. sought a therapeutic
abortion to terminate her pregnancy after a doctor diagnosed the fetus with
anencephaly and informed K.L. that continuing the pregnancy would put her life
at risk. 381 Despite this medical advice, K.L. was denied access to reproductive
services. 382 The Committee held that refusing to honor K.L.’s decision to
terminate her pregnancy violated her right to privacy under Article 17 of the
ICCPR. 383
According to the HRC, a woman’s right to privacy is compromised when
states impose obstacles that limit women’s reproductive decision-making. 384 In
Tennessee, women are being advised that drug treatment will minimize health
risks to their fetuses, but they are unable to decide whether to seek treatment and
to actually access recommended services. 385 All women, including women
suffering from drug addiction, have the right to decide whether to carry a
pregnancy to term or terminate, and whether to seek treatment. 386 State
interference with these decisions “perpetuates stereotypes that value women
solely for their procreative capacity” and violates women’s right to privacy. 387
Criminalizing drug use interferes with pregnant women’s right to make
decisions about treatment affecting their bodies and their private lives. 388
Women should not lose their right to privacy simply because they become
pregnant. In R.R. v. Poland, a case decided by the European Court of Human
Rights, a pregnant woman was repeatedly denied genetic testing, preventing her

379.
380.
381.
382.
383.

384.
385.
386.

387.
388.

K.L. v. Peru, supra note 372, para. 6.4.
Id.
Id., para. 2.2.
Id., para. 2.1–2.2.
Id., para. 8 (“[T]he State party is required to furnish [K.L.] with an effective remedy,
including compensation.”); see Journey to Justice, CTR. FOR REPROD. RIGHTS (Dec. 17,
2015), http://www.reproductiverights.org/feature/journey-to-justice (noting that fifteen years
after being denied an abortion, K.L. was paid reparations by the Peruvian government).
HRC, Gen. Comment 28, supra note 182, para. 20.
Jeltsen, supra note 25; see Advocacy Organizations Oppose Fetal Assault Law, supra note
287.
Grover, supra note 240, para. 15 (“Dignity requires that individuals are free to make personal
decisions without interference from the State, especially in an area as important and intimate
as sexual and reproductive health.); ICCPR, supra note 128, art. 17; HRC, Gen. Comment
28, supra note 182, para. 20; CEDAW, supra note 128, art. 16(e); CEDAW, Gen.
Recommendation 24, supra note 200, paras. 10, 21–22, 28; CESCR, Gen. Comment 14,
supra note 129, para. 8.
Roberts, supra note 10, at 1458; K.L. v. Peru, supra note 372, para. 6.4.
Grover, supra note 240, para. 12 (“[W]here the criminal law is used as a tool by the State to
regulate the conduct and decision-making of individuals in the context of the right to sexual
and reproductive health the State coercively substitutes its will for that of the individual.”).
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from obtaining timely information regarding the health of the fetus and
ultimately from obtaining a lawful abortion. 389 As a result, she gave birth to a
girl with Turner syndrome. 390 The Special Rapporteur on Health’s submission
stated that “because the decision to continue or terminate a pregnancy ha[s] a
profound effect on a woman’s private life, including her physical and moral
integrity, any interference with this decision must be analysed in light of a
woman’s right to privacy.” 391 The United Nations Special Rapporteur noted that
“[a]ccurate knowledge of an individual’s health status was necessary to enable
that individual to understand her health care options and protect her bodily
integrity by deciding which health care treatment she would avail herself of.” 392
In the same way, Tennessee must respect the right of all women, including
women suffering from drug addiction, to determine if and when to have children
and whether to access treatment. 393 The state cannot interfere with these private
decisions that impact women’s autonomy. 394
Tennessee may also have an obligation to fulfill the right of pregnant
women to access drug treatment. The European Court of Human Rights has held
that the concept of private life includes the right to receive respect for decisions
to become or not to become a parent. 395 In R.R. v. Poland, the European Court
reiterated that “‘private life’ is a broad concept, encompassing, inter alia, the
right to personal autonomy and personal development,” including decisions
about whether to have children. 396 Whenever a woman becomes pregnant, her
private life becomes closely connected with the developing fetus. 397 The Court
held that once a state adopts statutory regulations allowing abortion in some
situations, “it must not structure its legal framework in a way which would limit
real possibilities to obtain it.” 398 The state is under a positive obligation to
“create a procedural framework enabling a pregnant woman to exercise her
right” to abortion. 399
Tennessee’s fetal assault law allows for an affirmative defense if a
389.
390.
391.
392.
393.

394.
395.

396.
397.
398.
399.

R.R. v. Poland, 2011-III Eur. Ct. H.R. 209, paras. 7–37.
Id., para. 37.
Id., para. 122 (emphasis added).
Id., para. 123.
See CEDAW, supra note 128, art. 16(e); CESCR, Gen. Comment 14, supra note 129, para.
14, (Reproductive health “include[s] access to family planning, pre- and post-natal care,
emergency obstetric services and access to information, as well as to resources necessary to
act on that information.”).
See Grover, supra note 240, para. 15.
Artavia Murillo et al. (“In Vitro Fertilization”) v. Costa Rica, Preliminary Objections, Merits,
Reparations, and Costs, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 257, para. 74 (Nov. 28,
2012) [hereinafter Murillo et al., Inter-Am. Ct. H.R.] (citing Pretty v. The United Kingdom,
2002-III Eur. Ct. H.R. 155, para. 61; Evans v. The United Kingdom, 2007–I Eur. Ct. H.R.
353, ¶ 71); see also Bruggeman & Sheuten v. German Federal Republic, App. No. 6959/75,
Eur. Comm’n H.R. (1981).
R.R. v. Poland, 2011–III Eur. Ct. H.R. 209, para. 180.
Id. para. 181.
Id. para. 200.
Id.
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pregnant woman enrolls in an addiction recovery program before the child is
born, remains in the program after delivery, and completes the program
successfully. 400 Tennessee has failed to implement any regulations governing
access to addiction recovery programs for pregnant women battling substance
abuse, even though access to such treatment is necessary for pregnant women to
avoid incarceration. 401 Applying the European Court’s reasoning from R.R.,
which imposed a positive obligation on States to create a procedural framework
enabling women to access lawful abortion, 402 the affirmative defense in
Tennessee’s fetal assault law imposes a positive obligation on the state to enable
access to drug treatment programs.
V.

IS PROTECTION OF THE FETUS FROM POTENTIAL HARM
SUFFICIENT TO OVERCOME THE HUMAN RIGHTS VIOLATIONS?

The decision to deny treatment and punish drug-addicted pregnant women
is “influenced by the stereotype that protection of the foetus should prevail over
the health of the mother.” 403 Proponents of Tennessee’s law argue that
prosecuting women protects fetuses from harm, especially from the dangers of
NAS. 404 Such advocates justify criminalization by arguing that “the fetus
deserves the right to potential life, the right to be born free from birth defects,
and the right to a healthy mother.” 405
Previous efforts to grant a right to life before birth, recognize prenatal legal
personhood, and “bestow rights on a zygote, embryo, or fetus that would be
equal or superior to the rights of women” have been unsuccessful. 406 Article 1 of
the UDHR states: “All human beings are born free and equal in dignity and
rights.” 407 Importantly, “the history of negotiations indicate that the word ‘born’
was used intentionally to exclude a prenatal application of the rights protected in
the Declaration.” 408 Drafters of the ICCPR rejected a proposal to extend the right
to life from the moment of conception. 409 The HRC also recently rejected
attempts to extend the right to life to prenatal life.410 Lastly, the CEDAW
400.
401.
402.
403.
404.
405.
406.
407.
408.

TENN. CODE ANN. § 39-13-107(c)(3) (2014).
Jeltsen, supra note 25; To Prison for Pregnancy, supra note 267; Beyerstein, supra note 100.
R.R. v. Poland, 2011–III Eur. Ct. H.R. 209, para. 200.
L.C. v. Peru, supra note 240, para. 8.15.
See Diaz-Tello, supra note 61.
Kellett, supra note 227, at 466.
See WHOSE RIGHT TO LIFE, supra note 130, at 1 (defining prenatal legal personhood).
UDHR, supra note 126, art. 1.
WHOSE RIGHT TO LIFE, supra note 130, at 6 (citing U.N. GAOR 3rd Comm., 99th mtg., para.
110-124, U.N. Doc. A/PV/99 (1948)).
409. Draft International Covenants on Human Rights, Rep. of the 3d Comm., General Assembly,
12th Sess., U.N. Doc. A/3764, paras. 96, 119 (Dec. 5, 1957); WHOSE RIGHT TO LIFE, supra
note 130, at 6; see also ICCPR, supra note 128, art. 6(1).
410. Human Rights Comm., Draft General Comment 36: Article 6 Right to Life, para. 7, U.N.
Doc. CCPR/ C/GC/R.36/Rev.2 (Sept. 2, 2015) (“[T]he Covenant does not explicitly refer to
the rights of unborn children, including to their right to life. In the absence of subsequent
agreements regarding the inclusion of the rights of the unborn within article 6 and in the

SODERBERG_FINAL WORD DOC 6.21.16.DOCX (DO NOT DELETE)

MORE THAN RECEPTACLES

7/28/2016 5:07 PM

349

Committee emphasized that “the fundamental principles of non-discrimination
and equality require that the rights of a pregnant woman be given priority over
an interest in prenatal life.” 411
The Inter-American Commission on Human Rights and the Inter-American
Court of Human Rights have found that protection of fetal rights is not
absolute. 412 In Artavia Murillo et al. (“In Vitro Fertilization”) v. Costa Rica, the
Inter-American Court held that the “right to life should not be understood as an
absolute right, the alleged protection which can justify the total negation of other
rights,” but instead should be understood as “an adequate balance between
competing rights and interests.” 413 The European Court of Human Rights
affirmed that “the unborn child is not regarded as a ‘person’ directly protected by
Article 2 of the Convention and that if the unborn do have a ‘right’ to ‘life’, it is
implicitly limited by the mother’s rights and interests,” including respect for her
private life. 414 These interpretations of the right to life indicate that fetal rights,
even the life of the fetus, cannot be prioritized over women’s rights without
qualification. 415
Protecting fetal health may be a valid government objective; however, it
cannot trump all rights of a pregnant woman and turn her into a reproductive
receptacle. 416 Protections for fetal health “must not perpetuate discrimination
against women, as non-discrimination is one of the founding principles of human
rights law.” 417 Criminalizing drug use by pregnant women is not necessary to
achieve the objective of fetal health; in fact, it is counterproductive and results in

411.

412.

413.
414.
415.

416.
417.

absence of uniform State practice which establishes such subsequent agreements, the
Committee cannot assume that article 6 imposes on State parties an obligation to recognize
the right to life of unborn children.”); see also, EQUALITY NOW, RE: HUMAN RIGHTS
COMMITTEE—PREPARATION OF GENERAL COMMENT NO. 36 ON THE RIGHT TO LIFE (2015)
(requesting that the HRC interpret Article 6(1) of the ICCPR “[a]s protecting the right to life
starting from birth”); CTR. FOR REPROD. RIGHTS, JOINT STATEMENT FOR THE HUMAN
RIGHTS COMMITTEE’S DAY OF DISCUSSION ON THE RIGHT TO LIFE (2015).
See, e.g., L.C. v. Peru, supra note 240, para. 8.15 (finding a violation of a pregnant woman’s
right to health and sex role stereotyping when the government denied her spinal surgery and
a therapeutic abortion in order to protect her fetus).
See, e.g., Baby Boy v. United States, Case 2141, Inter-Am. Comm’n H.R. Resol. No. 23/81,
OEA/Ser/L/V/II.54, doc. 9 rev. 1, para. 25 (Mar. 6, 1981) [hereinafter Baby Boy, Inter-Am.
Comm’n H.R.]; Murillo et al., Inter-Am. Ct. H.R., supra note 395, para. 258; Precautionary
Measures: PM 43-10 “Amelia,” Nicaragua, INTER-AM. COMM’N H.R. (Feb. 26, 2010),
http://www.oas.org/en/iachr/decisions/precautionary.asp (finding that the state could not
deny a woman life and health saving cancer treatment).
Murillo et al., Inter-Am. Ct. H.R., supra note 395, paras. 258, 263.
Vo v. France, 2004–VIII Eur. Ct. H.R. 67, para. 80; A, B and C v. Ireland, 2010–VI Eur. Ct.
H.R.,185, para. 238.
Baby Boy, Inter-Am. Comm’n H.R., supra note 412, para. 14(a); Murillo et al., Inter-Am.
Ct. H.R., supra note 395, paras. 258, 263; Vo v. France, 2004–VIII Eur. Ct. H.R. 67, para.
80; A, B and C v. Ireland, 2010–VI Eur. Ct. H.R.,185, para. 238.
See, e.g., A, B and C v. Ireland, 2010-VI Eur. Ct. H.R.,185, paras. 237–38; WOMEN’S LINK
WORLDWIDE, supra note 3, at 6–11.
WHOSE RIGHT TO LIFE, supra note 130, at 12; See HRC, Gen. Comment 18, supra note 179,
para. 2; CESCR, Gen. Comment 20, supra note 179, para. 2.
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an increased risk to the fetus. 418 A health care based approach, including
treatment for pregnant women suffering from drug addiction rather than
punishment, is the most effective way to protect the rights and health of a
pregnant woman and her fetus. 419
VI.

CONCLUSION

Criminalizing pregnant women suffering from drug addiction burdens
some of the most vulnerable members of society and violates numerous
fundamental human rights laws. It is not an effective means of deterring drug use
or protecting fetal health. Tennessee, and all states in the United States, should
treat everyone equally and fairly, including pregnant women. Tennessee’s
arbitrary and discriminatory fetal assault law should be repealed. Treating drug
dependency through education and treatment will fulfill women’s right to bodily
autonomy and achieve the state’s goal of promoting healthy pregnancies.
The ability to hold the United States accountable for these human rights
violations is limited. The United States is a party to the ICCPR and CERD, but
has not ratified either of the ICCPR Optional Protocols, nor has it made a
declaration allowing individuals to bring complaints before the HRC or the
CERD Committee. 420 The United States has signed, but has not ratified, the
CESCR and CEDAW, reducing its obligations under those treaties such that it
must only refrain from actions that undermine their object and purpose. 421 At the
regional level, the United States has signed but has not ratified the American
Convention and cannot be compelled to appear before the Inter-American
Court. 422 However, if an individual has exhausted all domestic remedies, the
Inter-American Commission can hear a complaint against the United States for
violations of the American Declaration of the Rights and Duties of Man. 423
Despite these limitations, it is important to recognize how Tennessee’s
fetal assault statute violates numerous international human rights and,
consequently, the importance of pressuring states to protect, respect and fulfill
the rights of all persons, including pregnant women. Civil society and its
members should continue to use the treaty monitoring system and the UPR
process to highlight domestic human rights violations. Relying on an
international human rights framework may get advocates farther than an analysis
under the United States Constitution. Unlike the United States Constitution,
418.
419.
420.
421.

Grover, supra note 240, paras. 41–42; ACOG, COMM. OP. NO. 473, supra note 51.
Grover, supra note 240, paras. 41–42; ACOG, COMM. OP. NO. 473, supra note 51.
Status of Ratification, supra note 131.
Vienna Convention, supra note 132, art. 18; OFF. OF THE U.N. HIGH COMM’N FOR HUMAN
RIGHTS, CIVIL AND POLITICAL RIGHTS: THE HUMAN RIGHTS COMMITTEE, FACT SHEET NO.
15 (REV. 1), 3 (2005) (“A state can become a party to a treaty in one of two main ways.
Firstly, it can sign a treaty, following which, according to the rules of international law, the
State may not act contrary to the objects and purposes of the treaty.”).
422. American Convention Ratification, supra note 165.
423. IACHR, Rules of Procedure, supra note 139, arts. 31, 51; see, e.g., Jessica Lenahan
(Gonzalez) et al. v. United States, Inter-Am. Comm’n H.R., Report No. 80/11 (2011).
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international human rights law recognizes a right to health that includes
reproductive health, it has a more expansive definition of sex discrimination that
includes pregnancy discrimination, and it explicitly protects a right to privacy
that includes the right to make reproductive decisions. 424 Tennessee’s fetal
assault law violates women’s human rights and may be effectively challenged
using an international human rights analysis.

424. See, e.g., CEDAW, Gen. Recommendation 24, supra note 200, para. 12, 23; Murillo et al.,
Inter-Am. Comm’n H.R., supra note 217, paras. 128, 130; Alyne da Silva Pimentel Teixeira
v. Brazil, supra note 211, paras. 7.3–7.7; ICCPR, supra note 128, art. 17(1); HRC, Gen.
Comment No. 28, supra note 192, para. 20.

