











1985] Agricultural Drainage Programs 247

Although this mechanism has not been tested in the Upper
Chester River Project, it is hoped that the Corps would defer to
any comments submitted by FWS or other resource agencies with
respect to the Project.’®® However, as noted previously, the Corps
has a mixed record on environmental issues in the administration
of the section 404 program.!®® Unfortunately, the Fish & Wildlife
Coordination Act is an inadequate mechanism to ensure that the
Corps adequately addresses concerns raised by resource agencies
such as FWS,

Under the Fish & Wildlife Coordination Act, an effort is made to
resolve interagency disputes through elevating the dispute from
the level of the District Engineer to the Division or Chief Engi-
neer.'®! This mechanism is also of questionable value. Experience
does not suggest that the Division of Chief Engineer will heed en-
vironmental concerns more than the District Engineer.'®* Indeed,
elevation of a decision seemingly invites greater consideration of
political factors, and detracts from the consideration of difficult
technical or scientific issues.'®® Also, current regulations of the
Corps make the elevation of disputes difficult.’®* Further, the Fish

320.4(c) (1984). Apparently, the change was not intended to alter the significance of such
comments, for the Corps explained that the change was merely done “to reflect the statu-
tory language of the Fish & Wildlife Coordination Act. . . .” 49 Fed. Reg. at 39,478.

159 The National Marine Fisheries Service submitted comments to the Red Lion permit
application recommending that no work be done between February 15 and June 15 to pro-
tect fish spawning. This restriction was included in the permit granted by the Baltimore
District Engineer. Gerald C. Brown, District Engineer, U.S. Army Corps of Engineers, “En-
vironmental Assessment and Statement of Findings” (April 6, 1984).

180 See supra notes 117-118 and accompanying text.

161 33 C.F.R. §§ 325.8(b)(1), 325.8(c)(1) (1984).

162 For example, the Corps initially granted the Westway permit, see supra notes 119-20
and accompanying text, upon elevation to the Division Engineer, who made no effort to
address the concern over striped bass identified by FWS. See Sierra Club v. Army Corps of
Engineers, 701 F.2d 1011, 1031-33 (2d Cir. 1983).

183 For example in proceedings concerning a proposed landfill of wetlands on Mobile Bay
in Alabama for the construction of a fiber recycling plant, the Mobile Disrict Engineer ini-
tially denied a section 404 permit to the applicant, at the advice of EPA. The Governor of
Alabama sought referral to the Division Engineer, raising the State’s concern over the jobs
to be provided by the facility in a high unemployment area. The Division Engineer reversed
the position of the District Engineer, granting the permit, without addressing any of the
environmental concerns which led to the original denial of the permit. See Final Determina-
tion of the Administrator Concerning M.A. Norden Site Pursuant to section 404(c) of the
Clean Water Act, 2-3 (June 15, 1984).

'8¢ Prior to 1982, if the Corps District Engineer and the Regional Director of FWS dis-
agreed as to the impact of the proposed action on fish or wildlife, a Memorandum of Agree-
ment (MOA) between the Secretary of the Interior and the Corps required that the disa-
greement be referred to the national offices of the two agencies for resolution. See Blumm,
The Clean Water Act’s Section 404 Program Enters Its Adolescence: An Institutional and
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& Wildlife Coordination Act and the Corps’s regulations do not
require the Corps to defer to FWS or other competent agencies if
there is a disagreement concerning the impact of proposed action
upon fish and wildlife. Instead, it has been held that the Act re-
quires only that the Corps give serious consideration to the view of
the other agency.'®® Apparently, the new regulations are not in-
tended to require the Corps to pay any greater deference to the
views of FWS or other agencies.'®® As under NEPA, however, the
duty to consider the comments of other agencies at least requires
that the Corps actually consider, and not simply disregard, the
comments of other agencies.'®’

(i) Consideration of EPA comments.

Before EPA can exercise its authority under section 404(c) of
FWPCA to veto a permit granted by the Corps, it must first advise
the Corps regarding the section 404 permit application.'®® In prac-
tice, EPA’s power to veto permits granted by the Corps may en-

Programmatic Perspective, 8 Ecology L.Q. 409, 443 n.176 (1980). The previous MOA may be
found at 33 C.F.R. Part 325, App. B (1981). Under that MOA, such “elevation” of the dis-
pute was automatic upon the request of the Corps or the interested agency. In 1982, how-
ever, the Corps renegotiated the MOA to allow elevation only if the Assistant Secretary of
the Army, Civil Works, so approves, and to limit the class of cases in which elevation is
appropriate. Comment, Corps Recasts § 404 Permit Program, Braces for Political, Legal
Skirmishes, 13 Envtl. L. Rep. (Envtl. L. Inst.) 10128, 10132-33 (1983). The Comment re-
ports that “[t]he Corps has established three criteria for elevation: (1) insufficient inter-
agency coordination at the district level, (2) development of significant new information, or
(3) the necessity of policy-level review of issues of national importance.” Id. at 10133 n.79.
Corps regulations provide for the referral of permit decisions when “required by written
agreement between the head of a Federal agency and the Secretary of Army.” 33 C.F.R. §
325.8(b)(1) (1984). It has been reported that requests for elevation have been rare under the
new MOA. Comment, supra, at 10134.

196 Sierra Club v. Alexander, 484 F. Supp. 455, 469-70 (S.D.N.Y. 1980), aff'd, 633 F.2d 206
(2d Cir. 1980). See also Lake Erie Alliance for Protection of Coastal Corridor v. United
States Army Corps of Engineers, 526 F. Supp. 1063, 1081 (E.D. Pa. 1981) aff’d, 707 F.2d
1392 (3d Cir. 1982), cert. denied, 104 S. Ct. 277 (1983) (No requirement that the Corps
follow the advice of the State or Federal agencies or adopt their position.”).

1%¢ In comments to the regulations, the Corps noted that those commentators who sug-
gested that the new rule might vest “resource agencies” with “veto-power” over permits, or
might place “unwarranted significance on these resource agency views misunderstood the
intent of this change.” 49 Fed. Reg. 39,478 (Oct. 5, 1984). _

'%7 In Sierra Club v. United States Army Corps of Engineers, 701 F.2d 1011, 1031-33 (2d
Cir. 1983), the failure of the Corps to investigate the possible presence of striped bass in the
project area in response to an FWS report indicating a substantial population of the fish was
held to be a violation of both NEPA and the Fish & Wildlife Coordination Act.

18 The EPA’s authority to veto permits is discussed infra at notes 188-202 and accompa-
nying text. Section 404(c) requires that “[blefore making such determination the Adminis-
trator shall consult with the Corps.”
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sure that the Corps will consider any comments by the EPA upon
the permit application.'®® For example, the Regional Administrator
for EPA Region III — who would ultimately be responsible for ini-
tiating veto proceedings for the Upper Chester River Project under
section 404(c)'’* — submitted lengthy comments to the Red Lion
permit application. These comments indicated that while the pro-
posed channelization of the Red Lion branch posed little threat of
environmental’harm, EPA nevertheless had grave misgivings about
the remainder of the Project.’” The District Engineer relied upon
the EPA comments in granting the Red Lion permit, and in the
same decision he noted that he found persuasive much of the EPA
criticism of the remainder of the Project.'”®

While this informal mechanism may possibly ensure that the
Corps adequately addresses the concerns of EPA over the Upper
Chester River Project, it is, at best, an imperfect means to that
end. The Corps does not always respect the expertise of EPA, and
may well grant a permit in the face of adverse commentary by the
agency.'” If the Corps disregards EPA comments, it is unlikely
that EPA will exercise its veto authority. In the history of the sec-
tion 404 program, EPA has vetoed permits granted by the Corps in
only two cases.'” Further, the process of informal commentary
upon a permit application may not offer EPA a sufficient opportu-
nity to undertake research and fact-finding necessary to determine

% Tn comments to the section 404(c) regulations the EPA noted “[w]hile it is true that
404(c) has not been used yet, the fact that it has been available has had a deterrent effect.”
49 Fed. Reg. 39, 478 (Oct. 5, 1984).

170 40 C.F.R. § 231.3(a) (1984).

1 Letter of Thomas P. Eichles, EPA, to Gerald C. Brown, U.S. Army Corps of Engineers
(Feb. 22, 1984).

172 See supra notes 67-68 and accompanying text.

173 The Corps recently granted a permit in the Westway case despite adverse commentary
by both EPA and FWS, see supra notes 119-20 and accompanying text, and the Corps twice
granted a permit for a water impoundment project on the St. Mary’s River despite criticism
by EPA. A MOU between the Corps and EPA and the Corps regulations provides for eleva-
tion of permit decisions in disputed cases to a Division Engineer of the Chief Engineer of
the Corps. 33 C.F.R. §§ 325.8(b)(1), 325.8(c)(1) (1984). The Corps is not required to accept
elevation. For example, in the St. Mary’s River case the Corps agreed only to consider miti-
gation, although the dispute also involved the measure of the impact on wetlands. 48 Fed.
Reg. 41811 (Sept. 19, 1983). Before EPA actually used its section 404(c) authority to veto a
permit allowing discharges into wetlands near Mobile, Alabama, see infra notes 208-14 and
accompanying text, the Corps had simply declined referral. 48 Fed. Reg. 51,732 (Nov. 10,
1983). Even if evaluation is allowed, it suffers from the same infirmities noted previously in
the discussion of elevating disputes between the Corps and FWS. See supra notes 162-164
and accompanying text.

174 See infra notes 203-207 and accompanying text.
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-whether the environmental costs of granting the permit justify its
opposition. EPA can gain time by initiating formal veto proceed-
ings under section 404(c), but at the cost of substantial delay in
the permit process. Bifurcation of permitting authority between
EPA and the Corps creates inefficiency and uncertainty, with the
attendant environmental and economic costs.!?®

(b) Adherence to EPA Guidelines

Section 404 endows EPA with significant authority over the
terms and conditions of dredge and fill permits by requiring the
Corps to grant permits “through the application of guidelines de-
veloped by the Administrator [of EPA], in conjunction with the
Secretary [of the Army]. . . .”*" Pursuant to this grant of author-
ity, EPA has promulgated detailed section 404(b)(1) guidelines.!”
The guidelines impose significant constraints on dredge and fill
permits not found in the Corps public interest review regula-
tions.'”® For example, the EPA guidelines require that no discharge
be permitted “if there is a practicable alternative to the proposed
discharge which would have less adverse impact on the aquatic
ecosystem,”'” or if the discharge “will cause or contribute to sig-
nificant degradation” of water.'® Detailed factual findings are re-
quired regarding the potential direct and indirect effects of the dis-
charge on the environment.'®® The guidelines further provide
detailed specifications for the analysis of particular types of dis-
charges, aquatic environments, and uses of affected resources.'®?

Pursuant to a settlement agreement entered into in National
Wildlife Federation v. Marsh,*®® the Corps recently promulgated
regulations requiring compliance with EPA guidelines in granting
section 404 permits.’® This ‘action was the culmination of a

178 See infra notes 228-29 and accompanying text.

17¢ 33 U.S.C. § 1344(b) (1982). If the state assumes jurisdiction to issue permits under §
1344(h,) it too must adhere to the section 404(b)(1) guidelines. Id. § 1344(h)(1)(A)(i).

177 40 C.F.R. Part 230 (1984).

178 33 C.F.R. § 320.4 (1984).

170 40 C.F.R. § 230.10(a) (1984).

%0 Id. at § 230.10(c).

8 Id. at § 230.11.

182 Id. at subparts C-F.

182 No. 82-3632 (D.D.C. complaint filed Dec. 22, 1982). The agreement was entered into
on February 10, 1984, and is reﬁorted at 14 Envtl. L. Rep. (Envtl. L. Inst.) 20262 (April
1984).

184 33 C.F.R. § 323.6 (1984), amended by 49 Fed. Reg. 39,478, 39,482 (Oct. 5, 1984) (“[A}
permit will be denied if the discharge that would be authorized by such permit would not
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lengthy political, administrative and judicial battle, involving, at
various times, Congress, the Corps, EPA, the Office of Manage-
ment and Budget (OMB), the Vice President’s Task Force on Reg-
ulatory Relief and private environmental, agricultural and indus-
trial groups.'®® In the early 1980’s, the section 404 program and the
role the EPA guidelines played in it received attention as a result
of the President’s effort to alleviate perceived regulatory inefficien-
cies. A dispute arose over the significance of the section 404 guide-
lines, with EPA arguing that the guidelines were mandatory, the
Corps that the guidelines were merely advisory, and OMB that the
guidelines were mandatory but should still leave the Corps with
substantial discretion in passing upon particular permits. Follow-
ing correspondence to the Task Force by EPA, the Corps, and
OMB regarding this dispute, the Corps promulgated proposed reg-
ulations in 1983 which omitted any reference to the guidelines as a
rule for decision-making in the granting of section 404 permits.'%®
The settlement agreement invalidated those proposed regulations
and resolved this dispute in favor of the EPA.'*"

comply with the 404(b)(1) guidelines.”). Section 404(b)(2) provides a limited exception pur-
suant to which the Corps might grant a permit otherwise prohibited under EPA guidelines
“through the application additionally of the economic impact of the site on navigation and
anchorage. 33 U.S.C. § 1344(B)(2) (1982). This exception is of little or no relevance to the
Upper Chester River Project, for the exception applies only if navigation is at issue, a factor
of little or no concern in the shallow headwaters of the Upper Chester River. Corps regula-
tions recognize that the section 404(b)(2) exception allows only the “consideration of any
economic impact on navigation or anchorage . ...” 33 C.F.R. § 323.6(a) (1984), amended by
49 Fed. Reg. 39,478, 39,482.

Prior to the Marsh settlement, Corps regulations required only that the guidelines be
considered as one of several factors in the balancing of the costs and benefits of the program
in public interest review. See, e.g., 33 C.F.R. § 323.56 (1979). Even under the previous regu-
lations several courts looked to the EPA guidelines as grounds for the denial or conditioning
of section 404 permits. See, e.g., Buttrey v. United States, 630 F.2d 1170, 1180 (5th Cir.
1982), cert. denied, 461 U.S. 927 (1983); Shoreline Associates v. Marsh, 555 F. Supp. 169,
179-80 (D. Md. 1983), aff'd, 725 F.2d 677 (4th Cir. 1984); Hough v. Marsh, 557 F. Supp. 74,
83 (D. Mass. 1982). Another court, however, has slighted the guidelines, and in particular,
the emphasis placed therein on the protection of wetlands, emphasizing, instead, the need to
balance environmental and economic concerns. 1902 Atlantic Ltd. v. Hudson, 574 F. Supp.
1381, 1397 (E.D. Va. 1983).

188 A good discussion of the controversy may be found in Liebesman, The Role of EPA’s
Guidelines in the Clean Water Act § 404 Permit Program — Judicial Interpretation and
Administrative Application, 14 Envtl. L. Rep. (Envtl. L. Inst.) 10272 (1984).

188 48 Fed. Reg. 21,466-76 (May 12, 1983). Also in the quest for administrative efficiency,
the Corps had earlier promulgated regulations which sought to streamline the permitting
process and to expand the scope of the nationwide permits. 47 Fed. Reg. 31,794-834 (July
22, 1982).

187 The current regulations represent the better reading of section 404 and its legislative
history. Section 404(b)(1) literally requires the Corps to apply the guidelines developed by
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The section 404(b)(1) guidelines provide an important means to
ensure that the Corps address environmental concerns when pass-
ing upon dredge and fill permits. But because the guidelines can-
not be self-executing, they do not address the fundamental issues
of the allocation of decision-making authority. No matter how spe-
cific the guidelines, initial power still rests with the Corps to apply
the standards in permit proceedings. And, unfortunately, history
suggests that the Corps is not always inclined to give environmen-
tal values the primacy required under the guidelines. Given the
Corps’s long-standing resistence to submitting to the guidelines,
one must be skeptical of whether the Corps will now seek to imple-
ment them vigorously. Thus, the continual review by EPA of per-
mit decisions will remain an important factor to ensure that envi-
ronmental concerns are adequately addressed.

3. Authority of EPA to Preempt or Veto the Grant of a Section
404 Permit

Under section 404(c) of FWPCA, EPA may prohibit, prospec-
tively, the discharge of dredged or fill material at a particular site,
or may veto a permit granted by the Corps, if EPA determines
“that the discharge of such materials into such area will have an
unacceptable adverse effect on municipal water supplies, shellfish
beds and fishery areas (including spawning and breeding areas),
wildlife, or recreational areas.”*®*® Congress endowed EPA with this
authority to ensure effective EPA oversight of the Corps’ exercise

EPA, which are the only formal basis upon which a disposal site may be specified. Other
provisions assume the admonitory nature of the section 404(b)(1) guidelines. For example,
section 404(b)(2) speaks of discharges otherwise “prohibited” by the guidelines in defining
cases wherein the Corps might still grant a permit due to concerns of navigation. 33 U.S.C. §
1344(b)(2) (1982). This limited exception is discussed supra in note 184. Section 404(e)(1)
directs that any general permits issued “shall be based on the guidelines described in sub-
section (b)(1).” Id. at § 1344(e)(1)(A). And, where the state assumes authority to issue per-
mits, section 404(h) requires that any permits granted “assure compliance with. . .the
guidelines established under subsection (b)(1) of this section.” Id. at § 1344(h)(1)(A). Where
a state assumes authority to issue permits the EPA may veto permits found to be outside
the guidelines. Id. § 1344(j). That section 404(b)(1) speaks of “guidelines,” rather than regu-
lations or rules, does not imply that the section 404(b)(1) standards are any less admonitory,
for other provisions of FWPCA which indisputably involve binding regulations similarly
term those standards to be guidelines. See id. at §§ 1314(b) (effluent limitation guidelines),
1343(c) (ocean discharge guidelines). These arguments were made in a March 22, 1983 letter
from John W. Hernandez, Jr., Acting Administrator, EPA, to Vice President George Bush,
reprinted in 13 Env’t Rep. (BNA) 2172 (Mar. 25, 1983).
186 33 U.S.C. § 1344(c) (1982).
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of permitting authority.'®® Although the EPA has promulgated de-
tailed regulations governing the exercise of its section 404(c) au-
thority,'®® it has only sporadically exercised this authority. Indeed,
the agency has never preemptorily declared that a discharge of
dredge and fill materials is prohibited in a particular area, and
only on two occasions has EPA vetoed a permit granted by the
Corps.*®?

A section 404(c) action may only concern the impact of dredge or
fill activities at a designated site upon municipal water supplies,
shellfish beds, fishery areas, wildlife and recreational areas.'®® The
review must be site-specific. Under the statute the action must ad-
dress a “defined area” rather than particular types of activities or
impacted resources.!®® The review may only concern the resources
designated by the statute; action may not be taken, for example,
on the basis of water quality concerns alone.'® However, the only
concern of a section 404(c) proceeding is the impact of the consid-
ered action on those designated resources; section 404(c) does not
require, for example, the consideration of the economic cost of
prohibiting or restricting dredge or fill activities at the designated
site.'®®

% Ag originally proposed by the House, FWPCA contained no such provision. See, e.g.,
H.R. Rep. No. 911, 92nd Cong., 2d Sess. 52, 130 (Mar. 11, 1972) (“[u]nder section 404 the
Secretary of the Army shall have final decision-making responsibility and he shall not abdi-
cate that responsibility to any other agency.”) Section 404(c) was added in the conference
committee, presumably at the insistence of the Senate, which had sought to vest EPA with
permitting authority. See 118 Cong. Rec. 32808 (Sept. 28, 1972) (Conference Report) Sena-
tor Muskie explained:

The Conferees were uniquely aware of the process by which the dredge and fill
permits are presently handled and did not wish to create a burdensome bureaucracy
in light of the fact that a system to issue permits already existed. At the same time,
the committee did not believe that there could be any justification for permitting the
Secretary of the Army to make the determination as to the environmental implica-
tions of either the site to be selected or the specific spoil to be disposed of in site.
Thus, the Conferees agreed that the Administrator of the Environmental Protection
Agency should have the veto over the selecion of the site for dredged spoil disposal
and over any specific spoil to be disposed of in any selected site. 118 Cong. Rec. 33699
(Oct. 4, 1972).

190 40 C.F.R. Part 231 (1984).

1 See infra notes 203-14 and accompanying text.

12 33 U.S.C. § 1344(c) (1982).

103 Id.

1% Thus, the EPA recognized in promulgating the regulations that the section 404(b)
guidelines “are concerned with a greater range of resources than 404(c) is.” 44 Fed. Reg.
58,076, 58,078 (Oct. 9, 1979).

1% In comments to the regulations the EPA noted:

Several commentators argued that any determination of ‘unacceptability’ should be
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As procedural matter, a section 404(c) proceeding is initiated by
the Regional Administrator of EPA with authority over the site.'®®
The Regional Administrator must notify the Corps District Engi-
neer, affected landowners, and permit applicants of the proposed
action.'®” Before the Regional Administrator may take formal ac-
tion, the Corps has an opportunity to persuade the Administrator
that the proposed action is unnecessary to prevent unacceptable
adverse effects.’®® If the Corps fails to convince the Regional Ad-
ministrator the action is unnecessary, he may issue a “notice of
proposed determination,” following which the Corps may not issue
a permit until EPA takes formal action.'®® After public notice,
comment, and, if interest warrants, a public hearing,*°® the Re-
gional Administrator’s recommended determination is then passed
to the Administrator of EPA for final action.?*® Before passing
upon the recommended determination, the Administrator must
consult with the Chief Engineer of the Corps, affected landowners,
the State and the permit applicant.??

EPA has exercised its authority under section 404(c) sporadi-
cally. In 1980, EPA vetoed a permit granted for a landfill of wet-
lands in North Miami, Florida,?°® and in 1984 EPA vetoed a permit
allowing discharges into wetlands near Mobile, Alabama.?** Region
III of the EPA, which has authority over the Chester River and the
Chesapeake Bay, once initiated formal section 404(c) proceedings
with respect to a drainage project on the St. Mary’s River in Mary-
land,?® although the issue was apparently resolved without further
action by EPA.2°® The only other reported section 404(c) proceed-

based on cost/benefit analysis which takes into account the benefits of the proposed
project. In EPA’s view, section 404(c) does not require a balancing of environmental
benefits against non-environmental costs such as the benefits of the foregone project.
This view is based on the language of 404(c) which refers only to environmental fac-
tors. The term ‘unacceptable’ in EPA’s view refers to the significance of the adverse
effect; e.g., is it a large impact and is it one that the aquatic and wetland ecosystem
cannot afford? When Congress intended for EPA to consider costs it said so (see, for
example, section 304(b)(2)(B)). 44 Fed. Reg. 58,0768, 58078 (Oct. 9, 1979).

196 40 C.F.R. § 231.3(a) (1984).

197 Id. at § 231.3(a)(1), (2).

198 Id, at § 231.3(a)(2).

1 Id. at §§ 231.3(b), 231.4.

300 Id. at § 231.5.

2 Id. at § 231.6.

202 Id.

203 Notice of Final Determination, 46 Fed. Reg. 10,203 (Feb. 2, 1981).

20¢ Notice of Final Determination, 49 Fed. Reg. 29,142 (July 18, 1984).

208 See 48 Fed. Reg. 41,810 (Sept. 19, 1983).

306 Work on the St. Mary’s River Project was held in abeyance pending preparation by

HeinOnline -- 4 Va. J. Nat. Resources L. 254 1984-1985



1985] Agricultural Drainage Programs 255

ings involve two actions recently instituted concerning embank- '
ment projects proposed in South Carolina.2*?

The final determination of the Administrator of EPA with re-
spect to the Norden site near Mobile, Alabama, illustrates several
important aspects of a section 404(c) action.?® At issue was a pro-
posed landfill of 25 acres of wetlands to support a fiber recycling
plant. The EPA stated that it acted to protect the estuarine wet-
land area because the wetland implicated protected resources in
three different ways: it provided a habitat for wildlife;?*® provided
important detrital material to Mobile Bay, which supported fish
and shellfish communities;?*° and it served a filtration function, en-
hancing water quality in Mobile Bay.?'! Thus, the Norden decision
illustrates the significance of wetlands protection in the section
404(c) scheme.

Further, the Norden decision demonstrated that economic con-
cerns are, at best, of secondary relevance in a section 404(c) pro-
ceeding. Following the section 404(b)(1) guidelines to prohibit the
discharge, the Administrator concluded that there was a practica-
ble alternative to the proposed discharge which would have less
adverse impact on the aquatic ecosystem; specifically, feasible al-
ternative sites were available for the plant.?'? Only in considering
these alternatives did the Administrator address economic factors,
and then simply to show the feasibility of the alternative sites.?'?
This action was consistent with both statutory provisions and EPA
recognition that the inquiry in a section 404(c) proceeding focuses
on the acceptability of the environmental impacts of a proposed
action.?!*

(a) Potential Application of a 404(c) Proceeding to the Upper
Chester River Project

A preemptory section 404(c) proceeding would be the ideal

SCS of a SEIS. Id. at 41,811. There are unpublished reports that the project has now been
abandoned.

37 49 Fed. Reg. 30,111-30114 (July 26, 1984).

298 See Final Determination of the Administrator Concerning M.A. Norden Site Pursuant
to Section 404(c) of the Clean Water Act. (Jan. 15, 1984). .

2% Jd. at 7-8.

310 Id, at 5-6.

m Jd. at 8.

12 Id. at 16.

3 Jd. at 10-14.

4 See supra note 195.
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mechanism to ensure that environmental concerns raised by the
Upper Chester River Project are addressed in a coherent manner.
Plainly, action under section 404(c) by the Administrator of Re-
gion III is warranted. Both EPA and FWS have noted the poten-
tially tragic consequences construction of the Chester River Project
might have on fish, wildlife and shellfish, all of which are resources
protected under section 404(c). If, as FWS has indicated, construc-
tion of the Project will destroy more than 3,000 acres of wet-
lands,?'® the habitat or nesting ground for a variety of wildlife spe-
cies will be lost. Further, the Project threatens to destroy an
important spawning ground on the Chesapeake for rockfish, as well
as the habitat and spawning ground for oysters, crabs, and numer-
ous other species of fish.2'® The Administrator of Region III has
himself conceded that “an unacceptable adverse effect could re-
sult” from the Project.2'” Under the regulations, this is the only
prerequisite for a Regional Administrator to initiate a section
404(c) proceeding.*'®

Uncertainty over the environmental consequences of the Project
does not justify inaction on the part of the Regional Administrator.
EPA regulations recognize that a section 404(c) proceeding may be
the best forum for the resolution of such uncertainty. To initiate a
proceeding, the Regional Administrator need only have “reason to
believe” that unacceptable adverse effects “could result” from the
contemplated action.?'® The showing required to forestall the pro-
ceeding is that the threatened consequences will not occur.??® The
Corps is apparently unable to make this showing, as its District
Engineer has conceded that the information is insufficient to con-
clude that the Project will not cause significant harm to wetlands,
the Bay, and, consequently, fish and wildlife.2?* A section 404(c)
- proceeding would allow the Regional Administrator an opportunity
to resolve any uncertainty, and so conclude whether an order

18 See supra note 54 and accompanying text.

316 See supra notes 12-13, 36-39 and accompanying text.

17 See supra notes 58-59. An adverse effect is defined, under the regulations, as one
“which is likely to result in. . .significant loss of or damage to fisheries, shellfishing, or wild-
life habitat. . . .” 40 C.F.R. § 231.2(e) (1984).

8 Id. at § 231.3(a).

210 Jd, EPA has noted that this formulation of the standard for the initiation of a section
404(c) proceeding is “appropriate for the early stage because the preliminary determination
merely represents a judgment that the matter is worth looking into.” 44 Fed. Reg. 58,076,
58,078, (Oct. 9, 1979).

220 40 C.F.R. § 231.3(a)(2) (1984).

M See supra notes 67-68 and accompanying text.
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should issue prohibiting or limiting the Project because the chan-
nelization of the Upper Chester River “would be likely to have an
unacceptable adverse effect.”?%2

In comments filed on Red Lion,??®* EPA advised the Corps to
conduct a preemptory analysis of the Upper Chester River Project
similar to that which EPA could undertake under section 404(c).2
For example, EPA advised that “[p]rior to the granting of subse-
quent ditch construction permits, the Corps should require a sub-
watershed monitoring program designed to demonstrate the effec-
tiveness of pollution control measures now proposed or in
place.”??® Advising that a “resource agency wetland review” was
necessary to determine potentially affected wetlands, EPA stated
that no permits should be granted on sites where drainage was
designed to convert wetlands to farmlands.??® EPA also proposed
that studies be conducted to determine the lateral impact of drain-
age on wetlands, and that “[u]sing the results of such studies, ar-
eas of significant drainage potential should be desig-
nated. . .Corps’ permits for these areas should not be issued as
their cumulative loss would entail significant degradation. . . .”%**

Although this advice from EPA to the Corps is salutary, it fun-
damentally misconceives the respective roles of the two agencies.
The Corps lacks statutory or regulatory authority to limit specific
dredge or fill activities, absent a permit application for such activi-
ties.2?® Section 404(c) empowers only EPA with this power to pro-
hibit dredge or fill activities preemptorily.

Nor is it sensible to delay action under secton 404(c) until com-
pletion by SCS of the SEIS or action by the Corps on individual
permit applications. In promulgating the section 404(c) regula-
tions, EPA rightly recognized that preemptory review is preferable
for efficient, coherent decisionmaking.??® Efficient and coherent de-

2 See supra notes 217-18 and accompanying text.
333 See supra notes 65-68 and accompanying text.
334 Letter from Thomas R. Eicher, EPA, to Gerald C. Brown, U.S. Army Corps of Engi-
neers 2 (Feb. 22, 1984).
8 Jd. at 3.
236 Id.
237 Id.
138 See supra notes 98-112 and accompanying text, describing the nature of the Corps’
authority under section 404, :
122 EPA noted:
EPA also feels that there are strong reasons for incuding this pre-permit authority in
the present regulations. Such an approach will facilitate planning by developers and
industry. It will eliminate frustrating situations in which someone spends time and
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cision-making are especially desirable in a project such as this.
First, comprehensive analysis of the cumulative impacts of all seg-
ments of the Project is necessary to understand the threatened de-
structive effect of the Project on the Chester River, the Bay and
wetlands throughout the Project area. Second, immediate resolu-
tion of these issues is particularly important, as study of the Upper
Chester River Project has gone on for more than fifteen years, with
no final determination of the viability of the Project.z3

There is yet an additional reason, peculiar to this region, for
EPA to institute a section 404(c) proceeding. Because of its ongo-
ing analysis of the Bay, the office of Region III of EPA is far better
suited than the Corps or SCS to undertake an analysis of the envi-
ronmental effects of the Upper Chester River Project.?** Through
publication of the EPA Bay Study, and subsequent research, Re-
gion III of EPA has accumulated an enormous body of knowledge
and expertise on problems currently confronting the Bay, particu-
larly on the significance of agricultural drainage to the Bay. Be-
cause EPA is best situated to consider the impact of the Project in
relation to other Bay activities and programs, action by EPA offers
better informed decisionmaking.

Despite compelling reasons for preemptory action by EPA with
respect to the Upper Chester River Project, it appears that the Re-
gional Administrator cannot be compelled to act. Section 404(c)
merely grants him the authority to act, but does not require that
he “shall” act if circumstances warrant.?®> EPA has interpreted
section 404(c) as vesting discretionary authority with the Regional
Administrator.?*® Hence, if the Regional Administrator is to act, it

money developing a project for an inappropriate site and learns at an advanced stage
that he must start over. In addition, advance prohibition will facilitate comprehensive
rather than piecemeal protection of wetlands.

44 Fed. Reg. 58,076. 58,077 (Oct. 9, 1979).

%0 See, e.g., Transcript of Public Hearing on the Upper Chester River Watershed Project,
p. 16-18 (noting that study of the Project has proceeded for 15 years and urging “that if new
legitimate concerns have been raised, they be promptly addressed.”) (Statement of Senator
William V. Roth, Jr.).

1 A recent MOU between the Corps and EPA states “COE (the Corps) recognizes the
role of EPA as the lead agency for Federal participation in the CBP (Chesapeake Bay Pro-
ject).” Corps-EPA Memorandum of Understanding, Nov. 21, 1984.

32 The regulations merely state that the Regional Administrator “may” act if circum-
stances warrant. 40 C.F.R. § 231.1(a) (1984).

3% In promulgating the regulations EPA noted:

Three commentators asked that the regulations be amended to provide a formal pro-
cedure for petitioning EPA to initiate 404(c) actions. Anyone has a right to contact
EPA and suggest that it take action whether there is a formal procedure in the regu-
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must be on his own accord.

Cooperation Within the Chesapeake Bay Program

A web of MOUs, recently adopted between EPA, the Corps and
SCS, among other agencies, should enhance the sensitivity shown
by the Corps and SCS to the implications their actions carry for
the Bay. The MOUs exhort the agencies to cooperate in preserving
the Bay.?®* More importantly, the MOUs impose upon the agencies
an obligation to undertake research programs to determine and im-
plement measures minimizing harm to the Bay from activities
within their jurisdiction. Thus, in its MOU with EPA, SCS as-
sumes the responsibility to aid EPA “in identifying priority prob-
lem areas. . .and consider those areas in making SCS program and
project decisions;” to develop “best management practices” to con-
trol nonpoint source pollution and to aid local groups in imple-
menting such practices; and, to provide training and a clearing-
house of information on land management practices.?*® In addition,
the MOUs provide for personnel and support to aid liaison be-
tween the agencies?®® as well as joint participation of the agencies
in the Chesapeake Bay Program.?*

The MOUs do not alter the respective statutory authority of the
participating agencies.?®® Nor do the MOUs provide interested
agencies or outsiders with a legally enforceable right to compel
compliance with their dictates. Rather, the impact of the MOUs
will depend upon the manner of their implementation, and
whether funding is made available for the research and educational
programs contemplated therein. While a promising step, the
MOUSs’ contribution to the effort to protect the Bay remains

lations. However, a formal procedurée might foster a somewhat adversarial relation-
ship, and might lead to the regional 404 staff being swamped with requests to protect
valuable aquatic and wetland resources in advance of permit applications being filed.
44 Fed. Reg. 58,076, 58,081 (Oct. 9, 1979).
3¢ See, e.g., EPA-SCS MOU, November 21, 1984, Preamble (purpose is to “provide for a
continuing cooperative working relationship”); Corps-EPA MOU, November 21, 1984 para-
graph II-B (“EPA and [Corps] will cooperate in those areas where there is a mutual
interest”).
238 EPA-SCS MOU.
23¢ For example, EPA has agreed to provide SCS office space and support for the appoint-
ment of a representative at the EPA Annapolis office.
27 Corps-EPA MOU, paragraph II-A; EPA-SCS MOU, paragraph 10.
238 EPA-SCS MOU (“Nothing in this [MOU] alters the statutory authorities and respon-
sibilities of [SCS and EPA)”); Corps-EPA MOU (“Nothing in this [MOU] alters the statu-
tory authorities and responsibilities of the [Corps]”).
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uncertain.

III. CoNCLUSION

The substantial contribution of agricultural practices to the de-
terioration of the Chesapeake Bay has been documented by the
EPA Bay Study. Runoff from increasing levels of nutrients on
farmland has led to declining water quality. This runoff has also
contributed to the dramatic decline in the amount of submerged
aquatic vegetation throughout the Bay available as an essential
food source and habitat for waterfowl, blue crabs, and fish. Re-
sponding to the threat to the Bay’s survival caused by agricultural
practices, EPA and the states in the Bay region are developing
long-term strategies to reduce nutrient loads from farmland, in-
cluding incentives to farmers to keep sensitive and marginal farm-
land out of production. These strategies to restore the Bay’s re-
sources are jeopardized by SCS’s current practices. Agricultural
drainage programs have destroyed thousands of acres of precious
and irreplaceable wetlands in the Bay area. Yet, SCS continues to
fund massive ditching and dredging projects which will increase
the amount of usable farmland in sensitive areas such as the
Chester River, and will lead to a further increase in nutrients from
these newly drained fields. The history of the Upper Chester River
Project illustrates how SCS has not adequately considered the ad-
verse environmental consequences of its agricultural drainage
projects in the Bay region. SCS has not heeded or explored the
warnings of its sister environmental agencies as to the uncertain
environmental consequences of proceeding with the Project. Nor
has there been an effective mechanism for these agencies to force
SCS to respond to their environmental concerns.

The shortcomings and failures of SCS in the Bay region suggest
the need for a new approach in three areas. The first area is the
consideration of alternatives to channelization projects which in-
volve the destruction of wetlands and other important habitat and
the clearing of trees, shrubs, grasses and other vegetation by heavy
machinery over a multi-year period. The problems caused by chan-
nelization are increasingly evident. For example, EPA has recog-
nized that widespread channelization of streams in the nation’s ag-
ricultural areas “is creating a problem of major proportion.”?3®

2% EPA, Environmental News 1 (Dec. 31, 1984). The EPA release further recognizes that
“[w]hile channelization reduces the amount of flooding through the channelized reach, it
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Similarly, the Tennessee Valley Authority has warned that chan-
nelization projects “may, individually or cumulatively, unaccept-
ably damage naturally functioning aquatic ecosystems in the af-
fected reaches.”?*® Yet, SCS limited its evaluation of alternatives
to the Upper Chester River Project to expensive channelization op-
tions, and did not consider less costly, environmentally preferable
non-structural measures for erosion control. The sensitivity of the
Bay’s resources requires SCS to consider fully any non-structural
alternatives, as well as innovative and less environmentally harm-
ful technologies,?*! before proceeding with destructive ditching and
dredging projects in the Bay region.

A second area where a new approach is necessary is SCS’s defer-
ence to the expertise of environmental agencies. As the Upper
Chester River Project experience demonstrates, SCS may, with lit-
tle risk of having its EIS rejected, address the comments of its sis-
ter environmental agencies in a cursory fashion and proceed with-
out due regard for the environmental consequences of its projects.
The voices of the agencies with environmental expertise, particu-
larly EPA, which identified the dangers of agricultural pollution in
its Bay Study, cannot remain muted if the Bay cleanup is to suc-
ceed. The supplemental EIS for the Upper Chester River Project,
which is currently being prepared by SCS, provides the agency
with a fresh chance to demonstrate that it is willing to address
fully the environmental costs of its proposed project. If SCS con-
tinues to fall short of its responsibilities to address environmental
concerns in the NEPA process and to defer to the expertise of en-
vironmental agencies, serious consideration should be given to
making the recommendations of EPA and FWS binding on SCS, at
least in the sensitive Bay region.

only magnifies the problem downstream.” Id.

9 TVA Code, IX Stream Modification, Channelization, Structural Modification, and
Renovation Water Subject to TVA Actions 1 (Oct. 18, 1983). TVA has adopted a policy “to
avoid further channelization or environmentally degrading structural modification or reno-
vation” unless “both significant public benefits are clearly established and environmental
damage can be avoided or substantially mitigated.” Id. at 2.

! Specifically, SCS should consider techniques that are based on the principle of utiliz-
ing natural river processes to let the river restore and maintain its channel. This avoids the
need to widen and deepen stream channels. For example, George Palmiter has developed
methods of using a river’s current rather than heavy machinery to move sediment deposits
and using both dead and living trees, rather than engineered structures, to direct the river
current. Under this method, live tree roots are used to stabilize banks. In contrast, channel-
ization often requires the clear-cutting of all trees near the stream banks and the destruc-
tion of these habitats. See Why Streams Need Trees, supra note 15; Jordan, Working With
the River, II Restoration & Management Notes 4 (1984).
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Finally, a third and important area where a new approach is nec-
essary is the use by EPA of its as yet untested preemptory author-
ity under section 404(c) of FWPCA. This authority to prohibit,
prospectively, the discharge of dredged or fill material at a particu-
lar site, is the ideal mechanism for guaranteeing that the environ-
mental concerns raised in connection with the Upper Chester
River Project are resolved in a coherent, fair, and timely manner.
EPA has a unique role to play both in the Bay cleanup and in the
Upper Chester River Project. EPA identified and documented the
significant contribution of agricultural pollution to the deteriora-
tion of the Bay. It now has an unprecedented opportunity to ad-
dress that problem and to resolve the growing conflict between ag-
ricultural drainage programs and the Chesapeake Bay cleanup.
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