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Order that sharply reduced OMB's ability to kill rules with delays, he also
explicitly required either OMB approval of the rule for it to promulgate, or
an appeal to the Vice President or President to override OMB objections.74

Thus, OMB provides an example of what this Article calls "direct inter-
agency regulation." OMB monitors performance of agencies on a secondary
goal - maximizing economic efficiency in the achievement of other goals
such as environmental protection - and requires achievement of at least
minimal performance on that goal before it would approve the issuance of a
rule. 175

There is little question that OMB review had an impact on federal
agency performance in the 1980s and 1990s - particularly at EPA, which
bore the brunt of OMB review under Presidents Reagan and George H.W.
Bush. Numerous rules were postponed or altered in major ways as a result
of OMB review.176 Regulatory agencies began developing their own in-
house capacity to do cost-benefit and regulatory analyses, both to be able to
respond to OMB comments and to better justify and draft their regulations in

latory Policy, 46 ADMIN. L. REV. 1, 11 (1994) (stating that agencies rarely defied OMB be-
cause "few administrators were willing to engage in open defiance of the White House" and
risk "OMB retaliation" through "slowing . . . review of other regulations, refusing to clear
congressional testimony, and reducing the agency's budget requests to be submitted to Con-
gress"); William F. West, The Institutionalization of Regulatory Review: Organizational Sta-
bility and Responsive Competence at OIRA, 35 PRESIDENTIAL STUD. Q. 76, 80 (2005) (noting
that the drafters of President Reagan's executive order believed that agencies would comply
with OMB comments because "agencies would hesitate to ignore suggestions from an organi-
zation that scrutinized their budgets and that enjoyed such close proximity to the president").
An anecdote reported in a congressional hearing in the 1980s recounted that a top EPA official,
after EPA had promulgated a rule over OMB objections, received a phone call from an OMB
official "informing him that 'there was a price to pay for doing what we had done, and that we
hadn't begun to pay.' Percival, supra note 172, at 151 (quoting EPA: Investigation of
Superfund and Agency Abuses (Part 3): Hearings Before the Subcomm. on Oversight & Inves-
tigations of the H. Comm. on Energy & Commerce, 98th Cong. 7-8 (1983)).

'71 See Exec. Order No. 12,866 § 6(b)(2), 3 C.F.R. at 646-47 (time periods for OMB
review); id. § 8 (requirement of OMB approval for publication of rules). President George W.
Bush adopted the Clinton Executive Order with only minor changes. See Exec. Order No.
13,258, 67 Fed. Reg. 9385 (Feb. 26, 2002).

175 There are observers who have argued that OMB in the Reagan and George H.W. Bush
Administrations was in fact interested in deregulation for its own sake, rather than maximizing
the economic efficiency of government regulation. For a trenchant critique of OMB review
arguing that it is biased towards deregulation rather than efficiency, see Bagley & Revesz,
supra note 167, at 9-13; see also Olson, supra note 172, at 41, 52-53 (critiquing Reagan-era
OMB review for relying on industry sources, ignoring benefits of regulation, and focusing on
eliminating regulation rather than making regulation more efficient); Douglas M. Costle, Envi-
ronmental Regulation and Regulatory Reform, 57 WASH. L. REV. 409, 411, 417-23 (1982);
THOMAS 0. McGARITY, REINVENTING RATIONALITY: THE ROLE OF REGULATORY ANALYSIS IN
THE FEDERAL BUREAUCRACY 61 (1991) (making same point).

176 See, e.g., Percival, supra note 172, at 157 (providing data showing significant delays
for OMB review of regulations, particularly for EPA). Despite these numbers, some observers
have argued that OMB's impact in improving regulatory efficiency has been relatively limited.
See E. Donald Elliott, TQM-ing OMB: Or Why Regulatory Review Under Executive Order
12,291 Works Poorly and What President Clinton Should Do About It, LAW & CONTEMP.
PROBS., Spring 1994, at 167, 176-77.
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anticipation of OMB review. 7 An empirical study of OMB review of regu-
lations under the Clinton administration indicated that almost one-half of all
rules reviewed by OMB were changed, 78 and for EPA rules issued between
1998 and 2000, almost ninety percent were changed. 179

The benefit of this solution is that an outside agency, with a different
mission and different expertise, is able to develop information about
achievement of the secondary goal that the original agency may have ig-
nored or dismissed.'8 0 For instance, OMB has compiled a range of econo-
mists and policy analysts who are able to perform regulatory analysis that
the rule-making agency may be unable or unwilling to perform.' 81

Alternatively, as noted above, the potential for OMB review can inspire
improved analysis at the agency level that results in the production of more
and better information.' 2 In this way, the OMB review process is similar to
NEPA, in that it forced some changes in the mission orientation of decision-
making agencies to require them to do a better job of innovating ways to
develop information about the "secondary" goal of economic efficiency.

So is "direct inter-agency regulation" the most effective way to ensure
that government agencies perform on all of their goals, not just their primary
ones? Not necessarily. The OMB example is instructive not just in showing
how this tool might work, but also its limitations.

For our purposes, the limitation that matters most is that, in order for
direct inter-agency regulation to be effective, it requires significant political
and managerial effort to apply to even a limited range of agency actions.
While the scope of the Reagan and George H.W. Bush Executive Orders
was quite sweeping on their face, in practice OMB focused its review on

,' See Bruff, supra note 172, at 559 (noting rise of "mini-OMBs" in federal agencies "to
mimic OIRA review"); Olson, supra note 172, at 49-50 (stating that OMB review prompted
development of more stringent internal review at EPA); Percival, supra note 172, at 161
("Regulatory review has inspired EPA to increase its analytic capabilities."). Agencies also
began to modify their proposals in anticipation of OMB review. See Oliver A. Houck, Presi-
dent X and the New (Approved) Decisionmaking, 36 AM. U. L. REV. 535, 544 (1987) (quoting
OMB Director saying that "[a]gencies don't send over really loony things anymore"); Olson,
supra note 172, at 45, 50 (noting EPA has altered content of proposed rules in anticipation of
OMB review).

' See Steven Croley, White House Review of Agency Rulemaking: An Empirical Investi-
gation, 70 U. Cm. L. REV. 821, 849 (2003).

'79 See id. at 868.
"0 See Thomas 0. McGarity, Regulatory Analysis and Regulatory Reform, 65 TEx. L.

REV. 1243, 1261 (1987) ("Another frequently expressed virtue of regulatory analysis is its
capacity to bring information about the beneficial and detrimental aspects of regulatory alter-
natives to the attention of the decision maker in a coherent and systematic format.").

s' However, to the extent that OMB's resources are limited, it will have difficulty devel-
oping its own information to accurately evaluate agency proposals. See id. at 1276-84 (noting
frequent occasions in which regulatory analysis has been hamstrung by limited resources and
information); Mark Seidenfeld, A Big Picture Approach to Presidential Influence on Agency
Policy-Making, 80 IOWA L. REV. 1, 14-15 (1994).

182 See MCGARITY, supra note 175, at ch. 10 (providing numerous examples of attempts
by regulatory agencies to develop cost-benefit and regulatory analysis techniques, with mixed
success).
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only a fraction of the agencies and a fraction of those agencies' actions.,83

Agency rules that eliminated regulations, as opposed to imposing regula-
tions, were ordinarily exempt from stringent OMB review.' The vast ma-
jority of the regulations that ran into OMB resistance were issued by a
handful of agencies, including EPA and the Occupational Safety and Health
Administration. 5 The Clinton Executive Order explicitly pared down the
list of rules to be reviewed by OMB to a fraction of those covered under the
Reagan Order - the number of rules actually reviewed by OIRA in 2000
fell to approximately a quarter of the number that had been reviewed in
1992.186

Thus, OMB review was most effective in limited circumstances be-
cause to be effective, it required the expenditure of limited political capital
and energy by the principal, e.g., the President himself. As noted above,
OMB under Presidents Reagan and George H.W. Bush did not have formal
legal veto power over agency rule-making decisions, but it did have de facto
veto power because defiance of OMB by an agency head risked serious po-
litical consequences from the White House.'87 In other words, OMB was
effective precisely because its task was made a high priority by the President
himself. 88 Indeed, OMB review of agency rulemaking has been used as a
classic example of "presidential control of the federal bureaucracy" by vari-
ous scholars. 9

'83 See Olson, supra note 172, at 48 (stating that OMB review of "most non-major rules

must be cursory" and in general OMB review is selective); Shapiro, supra note 173, at 8-9
(noting that much of what was reported to OMB in the 1980s and early 1990s "went
unanalyzed, or underanalyzed, as a result of the small size of OIRA's staff"); West, supra note
173, at 82 ("[A]s a small organization, OIRA had never given more than cursory attention to
most of the policies that federal agencies proposed each year.").

84 See Olson, supra note 172, at 54 ("In an OMB annual report on progress under [the
Reagan Executive Order], OMB openly admitted that it exempts from review rules 'which
relax or defer regulatory requirements .... '). Of course, this might be because the true goal
of the OMB review process was to deregulate, rather than to produce more cost-effective
regulations. See supra note 175 and accompanying text.

.85 See Percival, supra note 172, at 128-55 (noting how OMB review, and similar review
under preceding Presidents, focused on environmental regulation); id. at 157, 163 (providing
data showing that OMB review caused significantly more delays and changes for EPA rules
than for other agencies); id. at 180 (arguing that regulatory review is "inherently selective in
nature"); see also Olson, supra note 173, at 41-42 (noting impact of OMB review on EPA
rulemaking). This dynamic was not unique to the Reagan and George H.W. Bush Administra-
tions - under President Clinton, EPA received a disproportionate share of OMB scrutiny. See
Croley, supra note 178, at 866-68, 872-73.

6 See Croley, supra note 178, at 847.
117 See supra notes 172-174 and accompanying text; see also Percival, supra note 172, at

155 (stating that creation of vice-presidential task force on regulatory review "will undoubt-
edly increase EPA's hesitancy to appeal an OIRA veto").

181 For a revealing quotation, see Houck, supra note 177, at 535 (quoting OMB official in
1986 as saying "[w]e are the president, that's what we are"); see also Olson, supra note 173,
at 6 ("Contributing to OMB's power is its location in the Executive Office of the President.
This vantage point gives it close ties to the White House, and substantial political clout.").

I'" See, e.g., Bruff, supra note 172, at 552 ("OMB is the President's principal institutional
means for supervising the federal bureaucracy."); DeMuth & Ginsburg, supra note 167, at
1075; Robert V. Percival, Presidential Management of the Administrative State: The Not-So-
Unitary Executive, 51 DouKE L.J. 963 (2001); Peter M. Shane, Political Accountability in a
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The limits to the effectiveness of direct inter-agency regulation are
shown by a range of counter-examples. First, OMB review under President
Clinton was a much lower priority - and accordingly, OMB review under
President Clinton was less intrusive than it had been under Presidents Rea-
gan and George H.W. Bush. 19

Second, other White House agencies besides OMB have been tasked
with attempting to achieve compliance on a range of secondary goals by
federal agencies, but have had far less impact, precisely because their activi-
ties have not been a priority for the President. For instance, the Council on
Environmental Quality ("CEQ") was created by NEPA not only to supervise
agency compliance with the EIS requirements, but also to generally achieve
higher levels of environmental performance throughout the federal govern-
ment. 191 But outside its duties of issuing regulations interpreting NEPA's
EIS requirements and producing annual reports, CEQ has had little impact
on environmental performance in the federal government, certainly nothing
comparable to the impact that OMB has achieved.'92

Third, there are a range of federal agencies outside the White House
that have been tasked with imposing and enforcing mandatory requirements
on other federal agencies. Their experiences have been mixed at best. For
instance, EPA had great difficulty requiring the Tennessee Valley Authority
("TVA"), another federal agency, to meet clean air and water standards re-
quired by law.'93 In general, the political science literature has concluded
that it is very difficult for one government agency to consistently regulate
and control another directly. 19 4

Why does direct inter-agency regulation require so much political capi-
tal and energy? Large bureaucracies are not likely to voluntarily give up
their autonomy to another government agency, particularly when giving up
that autonomy would compromise the agency's achievement of its primary

System of Checks and Balances: The Case of Presidential Review of Rulemaking, 48 ARK. L.
REV. 161, 174-92 (1995); Shapiro, supra note 173, at 1; Peter L. Strauss & Cass R. Sunstein,
The Role of the President and OMB in Informal Rulemaking, 38 ADMIN. L. REV. 181 (1986).

9I See Elena Kagan, Presidential Administration, 114 HARV. L. REV. 2245, 2287 (2001)
(noting that OMB review resulted in "fewer battles" under Clinton than under Reagan and
George H.W. Bush); Percival, supra note 189, at 995-97; West, supra note 173, at 86 ("OIRA
lost bargaining power in its dealings with agencies given that the Clinton administration was
more regulation and bureaucracy friendly than its Republican predecessors.").

191 See Caldwell, supra note 145, at 25, 34, 37-40; LYNTON K. CALDWELL, SCIENCE AND
THE NATIONAL ENVIRONMENTAL POLICY ACT 60 (1982).

'92 See Caldwell, supra note 145, at 46 (noting CEQ's "failure to fulfill the expectations of
the framers of NEPA").

193 See ROBERT F. DURANT, WHEN GOVERNMENT REGULATES ITSELF: EPA, TVA, AND

POLLUTION CONTROL IN THE 1970s, at 6 (1985) (studying this conflict, and noting
"[t]ypically, officials avoid direct interagency confrontation"); id. at 78-80, 105-09, 135-36
(concluding that independent citizen suits against TVA were crucial to EPA's eventual success
in forcing TVA's compliance with air pollution standards).

'9' See James Q, Wilson & Patricia Rachal, Can the Government Regulate Itself?, PUB.
INT., Winter 1977, at 4 ("In general, it is easier for a public agency to change the behavior of a
private organization than of another public agency."); see also WILSON, supra note 17, at 193-
94 (noting problems with inter-agency regulation in civil rights and environmental contexts).
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mission. 95 Accordingly, some sort of mandatory enforcement mechanism is
probably necessary for the regulation to be effective. But agencies do not
generally sue each other in court, 19 6 and absent litigation, the only alternative
is to enlist higher-ups (either at the secretarial or presidential level) to at-
tempt to enforce the regulatory mandate.'97 Where higher-ups have made the
achievement of the secondary goal a high priority - as with OMB review
for economic efficiency in the Reagan and George H.W. Bush Administra-
tions - then this model can be successful. But in the vast majority of cases,
it is much less likely that the higher-level decision maker will choose to
spend time and energy on the dispute. And even if intervention by the
higher-level decision maker occurs, it is unclear that it will be resolved in
favor of the regulatory agency. Thus, like NEPA and the "agency as lobby-
ist" model, OMB provides further examples of the limitations that principals
in the public sector might face in enforcing secondary goals.

2. Indirect Regulation: The Endangered Species Act

Instead of having another federal agency make legal determinations
about compliance with minimal standards for performance on secondary
goals and enforcing those determinations, another approach is to allow par-
ties besides a federal agency to enforce those standards. For instance, one
option would be to allow a federal agency to reach a determination about

195 See DURANT, supra note 193, at 40 (noting how TVA resisted any interference in its

activities from other federal agencies, including EPA); id. at 45 (citing TVA lawyer's objection
to loss of "independence" because of attempted EPA regulation); id. at 71 (observing how
TVA turned to Congress and political allies to resist EPA regulation); Wilson & Rachal, supra
note 194, at 10 (noting importance of autonomy to government agencies, and their reliance on
political allies elsewhere inside government to protect that autonomy). There is indeed evi-
dence of this dynamic in the ESA context. See Brunson & Kennedy, supra note 58, at 143,
151 (noting that Forest Service and BLM employees resent FWS jeopardy opinions required
by ESA because they are seen as "unwarranted interference").

1
9 6 See DURANT, supra note 193, at 120 (noting EPA's "well-known reluctance" to sue

other federal agencies); id. at 72 (discussing internal government policy prohibiting inter-
agency lawsuits in 1970s and preventing EPA from litigating pollution violations against
TVA); Sax & Keiter, supra note 58, at 218-22 (stating that Park Service viewed litigation
against Forest Service to prevent development that might harm Glacier National Park as under-
mining cooperative efforts and thus undesirable); Michael W. Steinberg, Can EPA Sue Other
Federal Agencies?, 17 EcOLOGY L.Q. 317, 325 (1990) (noting that Department of Justice in
1980s refused to allow EPA to sue other federal agencies for violations of environmental
laws); Wilson & Rachal, supra note 194, at 9 ("[I]t is rare in the extreme for one agency to
sue another."). Various legal doctrines might also make it difficult for government agencies to
sue each other. See DORANT, supra note 193, at 133 (noting that TVA relied on sovereign
immunity doctrine in 1970s to resist EPA enforcement efforts). But see Confederated Tribes &
Bands of the Yakima Indian Nation v. FERC, 746 F.2d 466 (9th Cir. 1984) (providing example
of federal wildlife agency suing FERC over dam licensing). For a discussion of the constitu-
tional and policy issues raised by inter-agency litigation, concluding that no constitutional
obstacles prevent inter-agency litigation see Steinberg, supra, at 317.

'17 See Wilson & Rachal, supra note 194, at 8 ("Only the President has the authority, and
it is unlikely that he will allow himself to be drawn into an interagency quarrel."); see also
Kagan, supra note 190, at 2341 (arguing that "to achieve even technocratic goals, some real
push from the political system is needed" to overcome bureaucratic inertia).
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whether a standard has been met for performance, and then allow any indi-
vidual to file suit to enforce determinations that the standard has not been
met. This Article refers to this model as "indirect inter-agency regulation."

Perhaps the best example of this model would be the ESA's Section 7
consultation process. The ESA provides for the designation of species as
threatened or endangered. 9 s Species that are listed as threatened or endan-
gered then generally receive protection from federal agency actions that
would "jeopardize [their] continued existence" or result in "adverse modi-
fication of habitat" that is critical for the species. 99 As interpreted by the
Supreme Court case Tennessee Valley Authority v. Hill,2° these prohibitions
are essentially absolute, with a cumbersome exemption system available that
has only granted two waivers in almost thirty years.20

For the purposes of this Article, what is more interesting is the way in
which section 7's prohibitions are implemented. Contrary to statutes such as
NEPA, the agency that is proposing to take action that might harm an endan-
gered species (the "action agency") does not do its own analysis of the po-
tential harm. Instead, the action agency must enter into a consultation
process with FWS to determine the potential impact of the action on the
species. 02 And it is FWS that prepares what is called a "biological opinion"
that reaches the conclusion as to whether or not the agency action will ulti-
mately cause jeopardy or adverse modification.2 3

Technically, the action agency might choose to disregard FWS's biolog-
ical opinion concluding that jeopardy or adverse modification might exist
and proceed with its action.2°4 However, in practice, such a course is rarely
followed by a federal agency - for good reason.0 5 As the Supreme Court
has pointed out, a federal agency that disregards a negative biological opin-
ion is open to lawsuits by private parties using the ESA's citizen suit provi-
sion seeking an injunction against the federal action (which will almost

198 16 U.S.C. § 1533 (2000).
19'1d. § 1536(a)(2).
200437 U.S. 153 (1978).
201 See 16 U.S.C. § 1536(e) (establishing Endangered Species Committee, which can grant

exemptions from section 7 prohibitions); DALE D. GOBLE & ERIC T. FREYFOGLE, WILDLIFE

LAW 1312-13 (2002) (describing two exemptions granted by Committee, one of which was
later overturned in court).

202 See 16 U.S.C. § 1536(a)-(c).
203 Id. § 1536(b).
21 See Bennett v. Spear, 520 U.S. 154, 169 (1997) (noting that a biological opinion "theo-

retically serves an 'advisory function'").
205 See id. ("In the government's experience, action agencies very rarely choose to engage

in conduct that the Service has concluded is likely to jeopardize the continued existence of a
listed species."); id. at 170 ("The Service itself is, to put it mildly, keenly aware of the virtu-
ally determinative effect of its biological opinions.").
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always be granted), 06 and may also be liable for civil and criminal penalties
for an illegal "take" of listed species. 07

While the legal implications of Section 7 consultation are relatively
clear, the actual impacts it has had in altering federal agency behavior are
somewhat uncertain. The obvious intent of Congress in enacting section 7
was to make sure that federal agencies, caught up in pursuing their primary
duties (such as building dams and highways or allowing mineral or timber
development on the public lands) did not ignore the impacts their actions
would have on rare and endangered species, and altered those actions so as
to avoid seriously harming those species."' If judged by the number of
listed species that have actually gone extinct, then the Act has accomplished
its goals relatively well - so far, of 1932 species listed since the passage of
the Act in 1973, only 9 have gone extinct.2 °9 On the other hand, the trends
for many of the listed species (many of which were listed only in the past ten
to fifteen years) are not so promising - as of 2004, the date of the most
recent agency report, only six percent of listed species were improving,
twenty-seven percent were stable, twenty-two percent were declining and
forty-two percent were uncertain. Another two percent were "presumed ex-
tinct," although not officially yet delisted."'

Examination of the outcome of the process of Section 7 consultation
leads to similarly mixed results. It is clear that action agencies have not
been able to avoid the process of consultation - a study in 1992 of consul-
tations in the prior five years found that over 73,000 consultations had oc-
cuffed, of various levels of depth.2 ' However, of those, only a small
fraction (approximately 130) led to findings of potential "jeopardy" for
listed species - and of those, only an even smaller fraction (18) led to the

2 6 See Tenn. Valley Auth. v. Hill, 437 U.S. 153 (1978) (granting injunction against nearly
completed dam project that jeopardized a listed species of fish); 16 U.S.C. § 1540(g)(1)(A)
(providing for citizen suits "to enjoin any person, including the United States . . . who is
alleged to be in violation" of the ESA); Bennett, 520 U.S. at 163-65 (noting expansive scope
of ESA's citizen suit provision).

207 See Bennett, 520 U.S. at 169-70 (stating that "[a] Biological Opinion . . . alters the
legal regime to which the action agency is subject" and noting that harm to listed species from
agency action not in compliance with a biological opinion will result in "substantial civil and
criminal penalties, including imprisonment").

2°8 See Tenn. Valley Auth., 437 U.S. at 184-85.
209See Listed Species Summary (Boxscore), http://ecos.fws.gov/tess-public/pub/Box-

score.do (last visited Nov. 17, 2008) (on file with the Harvard Environmental Law Review)
(providing total number of species listed under ESA); Delisted Species, http://ecos.fws.gov/
tess-public/pub/delistingReport.jsp (last visited Nov. 17, 2008) (on file with the Harvard Envi-
ronmental Law Review) (enumerating species taken off of ESA lists for various reasons, in-
cluding extinction).21

1 See U.S. FISH & WILDLIFE SERVICE, REPORT TO CONGRESS ON THE RECOVERY OF

THREATENED AND ENDANGERED SPECIES, FISCAL YEARS 2003-2004, at 21 (2004).
21 See Oliver A. Houck, The Endangered Species Act and Its Implementation by the U.S.

Departments of Interior and Commerce, 64 U. COLO. L. REV. 277, 318 (1993). As of 1992,
817 species were listed in the United States under the ESA. See Species Listings by Year,
http://ecos.fws.gov/tess-public/pub/SpeciesCountByYear.do (last visited Nov. 17, 2008) (on
file with the Harvard Environmental Law Review) (providing totals of species listed in each
year).
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termination of proposed projects.21 2 Judging by these numbers, the ESA has
had minimal impact on action agencies. And indeed, critiques of the Section
7 consultation process have noted that, in general, Section 7 consultations
tend to (a) understate the potentially negative impacts of federal agency ac-
tions; (b) narrowly define the federal action that is being considered (in or-
der to understate those impacts); (c) overstate the condition of the listed
species at issue in order to minimize the possibility that the negative impacts
will result in "jeopardy"; and (d) require minimal changes to federal agency
actions to avoid a "jeopardy" finding.2"3

But examination of a few of the most important cases where the ESA
has conflicted with proposed agency actions reveals that the Act can make a
significant difference. One example is the dam project at issue in the Su-
preme Court's Tennessee Valley Authority v. Hill case.2 1 4 In 1978, the Tellico
Dam was "virtually completed" and "essentially ready for operation"2' 5 -
at a cost of more than $110 million2"6 - when the Supreme Court decided
the case. Both FWS and the Supreme Court stood firm, despite the heavy
economic and political pressures brought to bear against them. FWS con-
cluded that the dam would jeopardize the existence of an endangered spe-
cies, and the Court concluded that given that finding, the plain language of
the Act mandated that the dam could not be completed. 21 7

The Tellico Dam is not unique. Another high profile ESA conflict
under section 7 occurred on national forest lands in the Pacific Northwest,
involving the northern spotted owl. Litigation from environmental groups
first forced FWS to list the spotted owl under the Act,2"8 then forced FWS to
designate critical habitat for the owl,219 and then forced a court injunction
prohibiting a wide range of logging projects on Forest Service and BLM
lands in the Northwest that would harm the owl's habitat.22 0 In the end, the

21
2 Houck, supra note 211, at 318.

213 See, e.g., Eric Biber, The Application of the Endangered Species Act to the Protection

of Freshwater Mussels: A Case Study, 32 ENVTL. L. 91, 122-34 (2002); Daniel J. Rohlf, Jeop-
ardy Under the Endangered Species Act: Playing A Game Protected Species Can't Win, 41
WASHBURN L.J. 114 (2001); Houck, supra note 211, at 315-28.

214 437 U.S. 153 (1978).
215 Id. at 157-58; see also id. at 198 (Powell, J., dissenting) (noting dam was eighty per-

cent complete when lawsuit was filed).
26 Id. at 200 n.6.
2'7 See id. at 172, 194-95. The dam was later specifically exempted from the ESA by a

congressional appropriations rider. See GOBLE & FREYFOOLE, supra note 201, at 1179.
216 N. Spotted Owl v. Hodel, 716 F. Supp. 479 (W.D. Wash. 1988); see also YAFFEE,

supra note 2, at 107. Field-level FWS biologists believed the owl should be listed, but were
initially overridden by political appointees until the agency lost in court. See id. at 109, 111-
14. Eventually, the agency's loss in court left it with no other credible alternative but to list the
species. See id. at 116.

29 N. Spotted Owl v. Lujan, 758 F. Supp. 621 (W.D. Wash, 1991).
220 Seattle Audubon Soc'y v. Evans, 771 F. Supp. 1081 (W.D. Wash. 1991). Technically,

this injunction issued because of the Forest Service's failure to develop management plans so
that it could comply with its own regulations that require it to maintain "viable" populations
of species in national forests, including the spotted owl. See id. at 1083 (quoting 36 C.F.R.
§ 219.19). However, those violations were in part the result of the litigation that had forced
the listing of the spotted owl. See id. at 1084-86. Moreover, the court relied heavily on the
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litigation led to a presidential-level summit of scientists, agency managers,
environmentalists, and industry, and a fundamental reevaluation of how the
Forest Service managed not just its lands in the Northwest, but across the
country. 2'1 While there are certainly still controversies about how the Forest
Service manages its land, there can be no question that an agency that would
even consider setting aside all of its roadless areas from any future commer-
cial logging 2 is in many ways fundamentally different - and is balancing
its multiple goals in a fundamentally different way. Many observers have
directly connected the change in Forest Service culture and management in
the past twenty years to the ESA battles over the spotted owl. 223 Also sup-
porting the conclusion that the spotted owl fights had a major impact on the
Forest Service is the fact that there was a major decline in timber production
by the Service on a national level shortly after the spotted owl cases,2 24 and

ESA listing of the species in granting the injunction. See id. at 1091. The importance of the
ESA to the restrictions on Forest Service and BLM operations in the Northwest was shown by
BLM's subsequent request to the Endangered Species Committee for an exemption covering
forty-four timber sales in the Northwest. See Portland Audubon Soc'y v. Endangered Species
Comm., 984 F.2d 1534 (9th Cir. 1993). Commentators also agreed that the ESA listing pro-
cess was a pivotal factor in the spotted owl controversy. See YAFFEE, supra note 2, at 115
("Perhaps nothing had more impact on the ... controversy as the decision by the FWS in April
1989 to propose that the owl be listed as a threatened species under the [ESA].").

221 See Seattle Audubon Soc'y v. Lyons, 871 F. Supp. 1291, 1303-06 (W.D. Wash. 1994)
(describing summit and detailed management plan produced for logging on federal lands in
Northwest); YAFFEE, supra note 2, at 146 (noting that proposals in timber summit resulted in
drastic reduction in timber production by Forest Service in Northwest).

222 See Roadless Area Conservation Rule, 66 Fed. Reg. 3244, 3244 (Jan. 12, 2001) (to be
codified at 36 C.F.R. pt. 294) (prohibiting all commercial logging in roadless areas of national
forests). This regulation was later rescinded by the Bush Administration, a decision that was
subsequently overturned in litigation. See California ex rel. Lockyer v. U.S. Dep't of Agric.,
468 F. Supp. 2d 1140, 1149 (N.D. Cal. 2006).

223 See, e.g., HIRT, supra note 57, at 273-74, 277, 286-87 (noting importance of spotted
owl litigation for changing Forest Service performance, including an unprecedented revolt by
the agency's supervisors against what they saw as unrealistic timber quotas); HAROLD K.
STEEN, THE CHIEFS REMEMBER: THE FOREST SERVICE 1952-2001, at 4-5, 111 (2004) (stating
that spotted owl controversy forced fundamental changes for an agency that was "up against
the wall"); YAFFEE, supra note 2, at 324-25 (noting that spotted owl was central to change in
values within the Forest Service); Cheever, supra note 57, at 603-04, 693 (arguing that litiga-
tion under ESA and other environmental laws forced fundamental changes to Forest Service
operations); Elise S. Jones & Paul Mohai, Is the Forest Service Keeping Up With the Times?:
Interest Group and Forestry School Perceptions of Post-NFMA Change in the United States
Forest Service, 23 POL'Y STUD. J. 351, 358-61, 363, 364 fig.4 (1995) (reporting that survey of
interest groups and forestry school deans revealed perception that Forest Service became more
environmentally aware in late 1980s and early 1990s, in significant part because of litigation,
ESA, and efforts by FWS); Elise S. Jones & Cameron P. Taylor, Litigating Agency Change:
The Impact of the Courts and Administrative Appeals Process on the Forest Service, 23 POL'Y
STUD. J. 310, 329-31 (1995) (concluding that litigation under NFMA and ESA related to spot-
ted owl had significant impacts on Forest Service operations); Robert H. Nelson, Government
as Theater: Toward a New Paradigm for the Public Lands, 65 U. CoLo. L. REV. 335, 351-52
(1994) (stating that ESA "turned upside down" Forest Service management in 1990s).

224 See Timothy J. Farnham & Paul Mohai, National Forest Timber Management over the
Past Decade: A Change in Emphasis for the Forest Service?, 23 PoL'Y STUD. J. 268, 270
(1995) (connecting large drop in national forest timber production during late 1980s to spotted
owl litigation); Paul A. Sabatier, John Loomis & Catherine McCarthy, Hierarchical Controls,
Professional Norms, Local Constituencies, and Budget Maximization: An Analysis of U.S. For-
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the fact that the Service significantly increased its funding for wildlife
reseach at the same time.225 Moreover, observers believe that the ESA con-
tinues to serve as a major constraint on Forest Service decision making
outside the context of spotted owl habitat. 26

What the above examples make clear - particularly in contrast to the
sometimes limp enforcement of the ESA by FWS in other contexts 227 

- is
the importance of what this Article calls "indirect" as opposed to "direct"
inter-agency regulation. The citizen suit provisions of the ESA allow the
public at large to monitor the regulatory efforts by FWS and to challenge
them in court when they appear inadequate.228 The result, as shown above
by the outcome in both the Tellico Dam and spotted owl cases, is the possi-
bility of much stricter and more effective inter-agency regulation. In es-
sence, limitations in the ability of the principal to monitor the agency can be
overcome by including citizens in the review and enforcement process, thus
delegating the monitoring more broadly.

3. The Advantages and Disadvantages of Inter-Agency Regulation

Like the other solutions we have surveyed, inter-agency regulation has
its costs and benefits. As the Tellico Dam and spotted owl examples show, it
is probably the most effective tool at forcing a multiple-goal agency to con-
sider secondary goals, particularly when it is "indirect," i.e., backed up by
the possibility of citizen suits. Thus, for National Park Service officials who
were interested in constraining the Forest Service management on neighbor-

est Service Planning Decisions, 39 AM. J. POL. Sci. 204, 228 (1995) (arguing, based on em-
ployee survey and review of Forest Service planning documents, that timber production was
much less important for Forest Service after 1980s, "because of the numerous court decisions
mandating timber harvesting restrictions in order to protect fish and wildlife habitat").

225 See Timothy J. Farnham, Forest Service Budget Requests and Appropriations: What Do
Analyses of Trends Reveal?, 23 PoL'Y STUD. J. 253 (1995) (finding significant increases in
Forest Service requests for, and congressional approval of, appropriations funding wildlife and
recreation management in late 1980s and early 1990s, concurrent with spotted owl litigation);
Timothy J. Famham, Cameron Proffitt Taylor & Will Callaway, A Shift in Values: Non-Com-
modity Resource Management and the Forest Service, 23 POEY STUD. J. 281 (1995) (finding
that Forest Service significantly increased outputs on non-commodity resources such as wild-
life and recreation in late 1980s and early 1990s).

226See Sax & Keiter, supra note 58, at 214, 226 (noting importance of ESA in con-
straining Forest Service development activities near Glacier National Park); id. at 260 (quoting
one local reporter as saying "[tihe Forest Service only fears the jeopardy opinion [under the
ESA] and prosecution under NEPA"); Joseph L. Sax & Robert B. Keiter, The Realities of
Regional Resource Management: Glacier National Park and Its Neighbors Revisited, 33
ECoLoGY L.Q. 233, 239, 241, 247-53, 275-76, 307 (2006) (following up on earlier study and
noting importance of litigation under ESA and other environmental statutes in changing orien-
tation of Forest Service near Glacier National Park).

227 See, e.g., Sax & Keiter, supra note 58, at 242 (discussing FWS caving to political
pressure and allowing oil and gas development in a national forest despite potential harmful
impacts to listed species).

228 See 16 U.S.C. § 1540(g)(I)(B)-(C) (2000) (authorizing citizen suits against FWS to
uphold various prohibitions or enforce mandatory duties under ESA); see also George Cam-
eron Coggins & Irma S. Russell, Beyond Shooting Snail Darters in Pork Barrels: Endangered
Species and Land Use in America, 70 GEO. L.J. 1433, 1496-97 (1982).
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ing lands to protect resources such as the grizzly bear, there is "no more
powerful tool than the ESA with which to obtain concessions from its
neighbors."22 9

The strength of the ESA model is that it potentially combines both of
the two major solutions to the multi-goal agency problem: splitting goals and
changing agency missions. As discussed earlier, inter-agency regulation in
general creates a decision structure that allows for the splitting of goals
among various agencies to minimize conflicts while still allowing for some
coordination (as designated ex ante by the principal). But the enforcement
problems of the direct regulation model are addressed by allowing a wider
range of parties to use their resources to force greater consideration of the
secondary goal. With respect to agency missions, the ESA model gives the
power and incentive for an agency whose mission might be more sympa-
thetic to the secondary goal (here FWS and endangered species conserva-
tion) to innovate with respect to measurement of performance on that goal.
In addition, the pressure that the ESA places on the decision-making agency
might cause internal changes within that agency to make its mission more
consistent with innovative measurement of the secondary goals as well - as
can be seen by the changes in the Forest Service in response to the ESA.

Indeed, the role that outside pressure might play in causing the deci-
sion-making agency's mission to change is not limited to the ESA. Earlier,
this Article alluded to the fact that NEPA has had more success when there
has been outside pressure on the agency to change its mission, whether polit-
ical or legal.230 NEPA as well can be enforced by private parties through
judicial review (though less easily than the ESA) - and this tool arguably
has led to much greater effectiveness than if enforcement had been limited
solely to the political branches (Congress and the President), for the very
same reasons as with the ESA.2 3'

On the other hand, inter-agency regulation has its costs - particularly
the transaction costs of consultation between agencies and litigation by citi-
zens against the regulated agency. Perhaps more important, there is no guar-
antee that inter-agency regulation will lead to change - it will usually
require monitoring and litigation by private parties, and dedicated imple-
mentation by the regulating agency. This last characteristic may be the fun-
damental problem with the ESA, because political pressures encourage FWS
to implement the Act in a way that has led to marginal changes in most
cases.232 Another possible cost, to the extent that the ESA is successful in
changing the mission of the original decision-making agency, is that (as with

229 Sax & Keiter, supra note 58, at 226.
230 See supra note 146 and accompanying text.
23' See supra note 147 and accompanying text.
232 However, even marginal changes can still be important. See, e.g., Biber, supra note

213, at 122-34 (noting importance of some Section 7 consultation outcomes for protecting
vulnerable species). The episodic and sometimes capricious nature of judicial review of
agency decision making is probably an important explanation for the variable success of the
ESA as a regulatory technique. See, e.g., DeShazo & Freeman, supra note 5, at 2246-48
(making these points in the context of FERC).

[Vol. 33



Biber, Too Many Things To Do

NEPA) the ESA might do its job too well and convert agencies wholesale to
the cause of endangered species protection at the expense of their formerly
dominant mission.2 33

C. The Continuum from Lobbyist to Regulator

We have two potentially powerful tools for using other agencies to
monitor and control the multiple-goal agency's performance on secondary
tasks - a lobbying agency that provides information and advice to the deci-
sion-making agency, with the goal of shifting that agency's focus to a greater
or lesser degree, and a regulating agency that not only provides information,
but also determinations about compliance with legal standards that may ei-
ther be enforced directly by the agency or indirectly through citizen suits.

It is important to keep in mind that the two models of lobbyist and
regulator are not dichotomous, but part of a continuum. An agency lobby-
ist's comments, for instance, might carry especial weight because they could
be the basis for a successful legal challenge to the multiple-goal agency's
decision. At the same time, an agency regulator's early indications about its
likely conclusion will often lead the multiple-goal agency to modify projects
to avoid conflicts. For example, adverse comments by an agency about an-
other agency's EIS documents - a form of lobbying - are more likely to
lead a court to overturn the decision on judicial review.23 4

Nor do these two models have to be exclusive. Congress might well
choose to use both when it is particularly concerned about a multiple-goal
agency's performance. For instance, FERC is not just the recipient of lobby-
ing via comments from other agencies that have intervened into licensing
proceedings. It is also (as with every other federal agency) covered by the
ESA, and given the nature of FERC's work, the ESA can have a very signifi-
cant impact on its licensing decisions.235 Indeed, the two statutes might well
interact, as comments from wildlife agencies about the impacts of FERC
licensing decisions on wildlife (particularly endangered species) might be
fodder for ESA challenges to FERC licensing approvals.236

Finally, the above discussion of the use of inter-agency lobbying or
regulation as a tool to improve multiple-goal decision making has focused

3 See infra notes 241-243 and accompanying text.
234 See, e.g., Michael C. Blumm & Stephen R. Brown, Pluralism and the Environment:

The Role of Comment Agencies in NEPA Litigation, 14 HARV. ENVTL. L. REv. 277 (1990); see
also TAYLOR, supra note 130, at 268-69, 301 (noting same point, and arguing that inter-agency
comments on EIS documents are a form of inter-agency regulation).

211 Other federal agencies may be able to impose additional regulatory requirements on
FERC in the licensing process. For instance, if a proposed dam will be within reserved federal
public lands, FERC must include in the license any conditions that the federal agency manag-
ing those lands deems "necessary for the adequate protection and utilization" of such lands.
16 U.S.C. § 797(e) (2000).

236 DeShazo and Freeman also did not consider in their quantitative model the role that
litigation might have played in changing FERC decision making, although they did discuss
high-impact cases in the qualitative section of their piece. See DeShazo & Freeman, supra
note 5, at 2282 n.262.
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on the use of government agencies as the lobbyists or regulators. But there
is no necessary reason why government agencies need to be the primary
parties to fill these roles. Indeed, private parties might fill those roles in-
stead. For instance, one can see the "notice and comment" procedures for
informal rulemaking under the Administrative Procedure Act237 as a route to
allow "lobbying" by the public at large on agencies about to issue binding
regulations to make sure that they do not ignore understudied issues.138 And
more "corporatist" administrative systems, such as those in Europe and Ja-
pan, may include task forces, working groups, committees, "quangos," or
even fully autonomous non-governmental organizations such as trade as-
sociations or trade unions that are given formal roles in informing or con-
straining government decision making in the same way as the inter-agency
regulation discussed above.239

V. CONCLUSION: A RANGE OF SOLUTIONS WITH THEIR OWN TRADEOFFS

One point that the overview of solutions provided in this Article makes
clear is that there are inevitable tradeoffs not just in the balancing of the
different goals that multiple-goal agencies are pursuing, but also in the solu-
tions that a principal might adopt to mitigate the problems of multiple-goal
agencies. At one end, a principal might choose a more conciliatory, "inside-
out" process of attempting to persuade an agency to change its perspective
(through the "agency as lobbyist" tool) or through internal cultural change.
On the other end, a principal might choose to be far more aggressive in
attempting to correct a bias on the part of the agency, through for example
the use of external regulation of an agency backed up by the threat of litiga-
tion by outside parties as enforcement (the "indirect inter-agency regula-
tion" tool following the model of the ESA).

The "softer" end of this range might be more gradualist, it might be
less effective in dealing with entrenched perspectives and biases within an
agency - as some of the critiques of NEPA point out. The "harder" end of
this range might be much more effective in forcing dramatic shifts in agency
outputs and perspectives - as some of the case studies from the ESA
illustrate.

But on the other hand, there are reciprocal costs from the use of the
"harder" tools, such as the energy and effort expended through the litigation
process, in short, the transaction costs. These costs are visible in the signifi-
cant amounts of litigation and administrative appeals that agencies such as

237 See 5 U.S.C. § 553(b)-(c) (2000).
238 See McCubbins et al., supra note 54, at 243 (making the general point that administra-

tive procedural requirements can have substantive, political purposes and outcomes).239 See, e.g., JOSEPH L. BADARACCO, JR., LOADING THE DICE: A FIVE-COUNTRY STUDY OF
VINYL CHLORIDE REGULATION 57-112 (1985) (describing formal and informal roles for trade
associations and unions in development of regulatory policy for occupational health and safety
in Great Britain, West Germany, France, and Japan).
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the Forest Service encounter as they attempt to manage their operations on a
day-to-day basis. 240 They are also visible in critiques of how NEPA has re-
sulted on occasion in a seemingly endless process of report-writing, litiga-
tion, and report-redrafting that may not contribute meaningfully to
improving the quality of the information that an agency might need to make
a final decision.

For example, one case study by Robert Kagan looked at the role that
NEPA played in the expansion of the Port of Oakland in California. Several
years of multiple environmental reviews, litigation, and internal agency de-
bates still failed to resolve the questions of whether and in what way dredg-
ing in the San Francisco Bay could occur to allow the port expansion to go
forward.14 1 One of the main obstacles that Kagan identified as responsible
for increasing those litigation and transaction costs was the existence of mul-
tiple permitting agencies, each with its own single-minded goals, which in-
terfered with a development agency's (here the Port of Oakland) own ability
to trade off between the range of multiple goals implicated by a major port
expansion.2 42 Because each of those agencies had veto power and a narrow
focus, the primary goals of the development agency (such as the pursuit of
increased efficiencies in port development) were subordinated, resulting in
high costs in terms of delays, litigation, and report development. 243

As this example demonstrates, the problem of multiple-goal agencies is
not an easy one. It is inevitable that all agencies will have to trade off
among the accomplishment of multiple goals and difficult decisions about
prioritizations among those goals will have to be made. Indeed, that priori-
tization is necessary - not all of our agencies can all pursue the same goals,
whether that be development, environmental protection, or open access to
information.

On the other hand, the dysfunctions presented by multiple-goal agen-
cies are real. Hard-to-measure goals that conflict with easy-to-measure
goals will be systematically shortchanged in the decision-making process.
History, agency culture, and political pressures may also "lock-in" certain
goals as primary over other goals, even if that runs contrary to the instruc-
tions and mandates that have been given to the agency. If we fail to under-
stand and appreciate these problems, we will be left with dysfunctional

240 See OFFICE OF TECH. ASSESSMENT, supra note 68, at 96-101 (noting occasionally high
levels of administrative appeals and litigation over Forest Service decisions).

4' See ROBERT A. KAGAN, PATTERNS OF PORT DEVELOPMENT: GOVERNMENT, IN-

TERMODAL TRANSPORTATION, AND INNOVATION IN THE UNITED STATES, CHINA, AND HONG
KONG 102-69 (1990).

242 See id. at 124-26.
243 See id. at 141-42 (characterizing maze of regulatory protections created by possibility

of judicial review and inter-agency approvals as "the new feudalism," and arguing the "prob-
lem ... is the fragmented, unpredictable, inconsistent, often legalistic way in which legitimate
values are balanced," resulting in the subjugation of "collectively beneficial projects ... to
disproportionately costly demands and delays"); see also Robert A. Kagan, Adversarial Legal-
ism and American Government, 10 J. POL'Y ANALYSIS & MGMT. 369 (1991) (discussing Port
of Oakland case study and costs of "adversarial legalism").
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policy outcomes, and the tools that we use to solve policy problems will fail
or misfire.

But as this Article has outlined, not only can we often predict when
dysfunctions will occur - there are also solutions that are available that
have been widely explored and used by Congress, and that have already had
some success in addressing the concerns presented by multiple-goal agen-
cies. Certainly there are still questions about whether those solutions have
been fully implemented, are fully effective, or have gone far enough. There
may also be questions about whether they have gone too far. And those
solutions themselves will present fundamental questions about how impor-
tant the shirking of secondary goals by agencies really is in a particular con-
text, and whether solving that problem will be worth the cost. But the
typology of solutions developed in this Article does provide a toolkit that we
can rely upon to help ensure that government agencies do not get so wrapped
up in "tunnel vision" that they fail to fulfill the full range of important soci-
etal goals that they have been tasked with achieving.

FIGURE 1: TYPOLOGY OF OPTIONS To ADDRESS MULTIPLE-

GOAL PROBLEMS

"Institutional Structure" Strategies

"Functional" Solutions "Direct" Changes to "Inter-Agency" Interaction
Decision-Making Agency

Separate Conflicting Goals Split Agencies Agency as Regulator

Improve Innovation Change Agency Culture Agency as Lobbyist and
Agency as Regulator
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FIGURE 2: ADVANTAGES AND DISADVANTAGES OF OPTIONS To ADDRESS

THE PROBLEMS OF MULTIPLE-GOAL AGENCIES

Option Advantages Disadvantages

Intra-Agency Regulation: -Eliminates conflict between -Costly to principal in time
Principal Makes Decisions goals for agent making deci- and energy, undermines pur-
Itself (Wilderness Act) sion pose of delegation

Intra-Agency Regulation: -Eliminates conflict between -May still require coordina-
Split Agency (AEC) goals for agent making deci- tion between agents for deci-

sion sion making, replicating
problem at different level

- May be infeasible for certain
types of decisions

Intra-Agency Regulation: -Can eliminate obstacles to -May require significant
Directly Change Agency innovation in goal measure- enforcement efforts by prin-
Mission (NEPA) ment cipal to ensure success

-May result in overemphasis
of secondary goals

Inter-Agency Regulation: -Outside agency without con- - Minimal enforcement absent
Agency as Lobbyist (FERC) flicting mission might inno- significant involvement of

vate better in goal principal, which is costly
measurement

-Can provide information to
principal to evaluate per-
formance of decision-making
agency

Inter-Agency Regulation: Outside agency without con- • Enforcement still may
Agency as Direct Regulator flicting mission might inno- depend on significant
(OMB) vate better in goal involvement of principal,

measurement which is costly
* Can provide information to - Increased decision-making

principal to evaluate per- cost because of expanded
formance of decision-making review process
agency -May result in overemphasis

- Stronger potential for of secondary goals
enforcement

Inter-Agency Regulation: - Outside agency without con- - Potentially high transaction
Agency as Indirect Regula- flicting mission might inno- and litigation costs from
tor (ESA) vate better in goal consultation process and citi-

measurement zen suits
- Can provide information to - May result in overemphasis

principal to evaluate per- of secondary goals
formance of decision-making
agency

- Strongest potential for
enforcement, does not
depend on active involve-
ment of principal




