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no need for it. He may or may not have feared adverse consequences
for his career if he did not join in; but, in any event, he believed in the
institution of which he was a part: he believed that his supervisor had
the authority to tell him what to do; he accepted that his supervisor
had more knowledge, more training and more experience than
Briseno and was more likely to be “right.”

2. The Creation of an “Other”

Common to the experience of Battalion 101 and that of the white
police officers who beat Rodney King was the creation of an “Other”
to justify their behavior. In Nazi Poland, the “Other” was the Jews,
and, to a lesser extent, homosexuals; in the United States, it has his-
torically been African-Americans. Integral to Battalion 101’s belief in
the legitimacy of its orders to kill was the acceptance of the notion
that the Jews and homosexuals were not innocent, and further, that
their suppression was a necessary part of protecting the innocent. As
one officer explained:

It is true that I know that it is also the duty of the police to protect

the innocent, but I was then of the conviction that the Jews were not

innocent but guilty . . . I believed the propaganda that all Jews were

criminals and subhumans and that they were the cause of Ger-
many’s decline after the First World War.650
Browning argues that most of these men were probably not zealous
anti-Semites themselves, but they “at least accepted the assimilation
of the Jews into the image of the enemy.”65!

Daniel Goldhagen, on the other hand, argues that it was in fact
deep-seated anti-Semitism that allowed the ordinary Germans of Bat-
talion 101 to commit mass murder; this is the central thesis of his
book. Goldhagen asks us to “consider how intense the psychological
pressure not to slaughter [the Jews] would have been had these men
indeed been opposed to the slaughter, had they indeed not seen the
Jews as deserving this fate.”652 Working with essentially the same data
as Browning, Goldhagen contends that Browning exaggerates the ex-
tent to which the members of Battalion 101 were conflicted about
their roles as killers and that Browning underestimates the pleasure
they took in the killing.653

For our purposes, and for the purposes of a litigator like White
who might have thought to use the story of Battalion 101 as a narra-
tive device at trial, it is not necessary to resolve the dispute between

650 GoLDHAGEN at 179.

651 BROWNING at 73.

652 GOLDHAGEN at 215.

653 For Goldhagen’s most strident critique of Browning, see GOLDHAGEN at 546 n.1.
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Browning and Goldhagen. As with 1984, where White might have
chosen to incorporate aspects of Orwell’s narrative without adopting
the whole of it,65¢ White here would have been free to take the por-
tions of Browning’s and Goldhagen’s story lines that best suited his
aims and to discard the rest. It seems that an interpretation along the
lines of Browning’s — that the officers were inclined to believe that the
Jews deserved what they got, but that they were nonetheless uncom-
fortable killers — would probably have been more useful to White in
making an analogy to Briseno, in that White would have been at-
tempting to reconcile what appears to be Briseno’s legitimate disgust
with the beating and his subsequent participation in it. While any anal-
ogy to the Nazis would not have been an easy one to convince the jury
to draw, there were points of similarity that could have proven useful
to a creative litigator. In particular, there were at least three charac-
teristics of Rodney King and the situation in which the police defen-
dants encountered him that would lead them to perceive and treat him
as “Other.”

First, King appeared to be a criminal, defying and resisting appre-
hension. Though Briseno had no information about any crime or
crimes that King may have committed other than speeding, the des-
perate quality of his flight from the California Highway Patrol may
well have led Briseno to assume that he was guilty of more serious
offenses. He was, in any event, a perpetrator; and the job of the police
was to place him in custody.®>5

Second, King was African-American. Just as certain groups have
been stereotypically associated with various types of criminality (Ital-
ian-Americans with organized crime, for instance), African-Ameri-
cans have never been free from the stigma of criminality generally.5>¢
Professor Randall Kennedy notes that slavery in the United States
was often justified on the ground of the asserted tendency of blacks to
engage in crime;57 this stigma has been used throughout history to

654 See note 600 and accompanying text supra; text following note 611 supra.

655 And see note 299 supra, discussing Koon’s description of Rodney King as “buffed
out,” implying he’d been in prison.

656 Regarding the prevalence of the stereotype in the early ‘90’s, see notes 130 - 156
supra and accompanying text.

657 RANDALL KENNEDY, RACE, CRIME, AND THE Law 13 (Pantheon Books 1997) [here-
after, “KeNNEDY”]. For suggestions that racial discrimination in capital sentencing and the
continuing popularity of capital punishment in the American South are contemporary de-
scendants of the institution of lynching African-Americans suspected of having committed
crimes against whites, see David Jacobs, Jason T. Carmichael & Stephanie L. Kent, Vigilan-
tism, Current Racial Threat, and Death Sentences, 70 AMER. SocioLoGICAL REev. 656
(2005), and FRaNkLIN E. ZIMRING, THE CONTRADICTIONS OF AMERICAN CAPITAL PUN-
ISHMENT (2003).
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defend lynching as a means of disciplining rogue blacks.®>® There ex-
isted a double standard for whites and for free blacks who committed
crimes in the antebellum period: several states castrated blacks con-
victed for raping white women, while whites convicted of the same
offense were merely imprisoned.®>® This discrimination, of course con-
tinued with the advent of the Black Codes. Today, African-Americans
see that they are still disproportionately likely to suffer violence at the
hands of law enforcement officers who suspect them of wrongdoing.65°
The white LAPD-officer defendants were acting in a long, pervasive
national and local tradition in violently assaulting an African-Ameri-
can whom they could perceive as disobedient and threatening.56!

Finally, the officers themselves asserted that they believed King
to be under the influence of PCP, a drug that they understood would
render him abnormally immune to pain and endow him with superhu-
man strength. The image of King as a dreaded “duster” serve to dehu-
manize him further.562

Once again, the defense attorneys themselves gave the prosecu-
tion abundant material to support a story featuring the “Otherization”
of Rodney King. They portrayed him as a menacing animal, invoking
his race implicitly but not the least bit subtly.®¢® This obvious pitch
might have been treated by White as based upon the insulting premise
that the jurors shared the defendants’ bigoted perspectives®®* and as
revealing the extent to which the defendants’ .initially legitimate
grounds for viewing King as a law violator and perhaps even for sus-
pecting him of being a duster were warped and swollen out of all pro-
portion by race-based fantasies.

For example, Mounger’s opening statement on behalf of Sergeant

658 KENNEDY at 13

659 Ursula Bentele, Race and Capital Punishment in the United States and South Africa,
19 BRooOKLYN J. INT'L. Law 235, 254 (1993).

660 See, e.g., the articles by Jerome McCristal Culp, Jr., by Abraham L. Davis, and by
David Dante Troutt and the essays in the volume edited by Robert Gooding-Williams col-
lected and cited in note 5 supra; Ted Rohrlich, “The Times Poll: Majority Says Police Bru-
tality is Common,” Los Angeles Times, March 10, 1991, p. Al. In the wake of an incident in
the Bronx in which four police officers killed Amadou Diallo, an unarmed black immigrant
from West Africa, by a fusillade of 41 shots in the entryway of his apartment complex,
numerous African-Americans came forward to tell what seemed to be a universal story —
that they had been stopped, questioned and searched by police officers more than once
simply because they were black. See, e.g., Jodi Wilgoren & Ginger Thompson, “After
Shooting, an Eroding Trust in the Police,” New York Times, February 19, 1999, p. Al.

661 Sce notes 124 and 660 supra and the references collected there; notes 197 - 200 and
" accompanying text.

662 See notes 111 - 112, 249, 342, 434 supra and the references collected there.

663 See notes 149, 458 supra and the references collected there.

664 The jury consisted of ten white jurors, one Asian-American and one Hispanic. Al-
bert W. Alschuler & Andrew G. Deiss, A Brief History of Criminal Jury in the United
States, 61 U. Cur. Law. Rev. 867, 897 n.159 (1994).
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Koon evoked a transparent image of Mr. King as “King Kong”:
But rather than causing Rodney King to fall down, you are going to
hear that Rodney King rose up to his feet and groaned, ‘Ahh, Ahh’
and started advancing toward Koon, and Koon ordered him again,
‘Get down, get down,” but Rodney King kept coming.56>

Stone’s opening for Powell built on the image:

And Officer Powell went up, grabbed his wrist and tried to move it
back to a handcuffing position, and King began to laugh and sud-
denly he went into a push up position and with the full body weight
of Officer Powell [193 Ibs.] on his back he pushed up and Powell
rolled off and all of the officers scrambled away.566

Stone later used an officer’s own words to convey the image quite
literally:
But her husband, Timothy Singer, what did he say? He wasn’t even
involved in this and he said, “I was scared. This was like something
out of a monster movie. This man, Rodney King, got up, and I could
see the — the muscles in his face convulsing from the electricity and
it was like right out of a monster movie.”667

These depictions of a monstrous beast out of control morphed
readily into a zombie figure as soon as fears of PCP were added. As
Mounger stated in his opening:

You are going to hear that Rodney King displayed the objective

symptoms of being under the influence of something, and Sergeant

Koon will tell you, “I knew he was under the influence of some-

thing. I saw a blank stare in his face. I saw watery eyes. I saw perspi-

ration. I saw that he swayed. I saw that he was slow to follow the
command of the officers. I saw him looking through me.”658
Stone also invoked the image:

Did King respond? Not really. He continued to pat the ground and

make strange noises. Mr. King chose to do that.

Now, at that point every officer at the scene concluded, we got

a duster on our hands and there is no doubt about that. There is no

doubt about that. Their perception was this guy is under the influ-

ence of PCP, and oh, boy, look at how big he is. We have got
problems.66°

Both Stone and De Pasquale ended with powerful references to
the duty and bravery of the officers, preserving the important distinc-
tion between them and the criminal:

These officers, these defendants, do not get paid to lose street fights.

665 Tr. vol. 44, 5289/7 - 12 (March 5, 1992).
666 Id. at 5304/8 - 14.

667 Tr. vol. 76, 13655/3 - 9 (April 21, 1992).
668 Tr. vol. 44, 5282/17 - 25 (March 5, 1992).
669 Tr. vol. 76, 13650/3 - 11 (April 21, 1992).
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They don’t get paid to roll around in the dirt with the likes of Rod-
ney Glenn King. That is not their job. That is not their duty.67°

The job that these law enforcement officers, these cops, are hired to
perform and the job they perform is to constitute a line between the
uncontrolled chaotic behavior of a person who drives wildly, who
conducts himself wildly without thought for his own or other peo-
ple’s safety. That is a job that falls to these police officers, the line
between chaos and society.67!

The defense thus parlayed its picture of King as a soulless spawn-
of-chaos with a claim of the legitimate authority of the police to define
for themselves the kind and degree of force that they are permitted to
use to put down such spawn. The overt conclusion of this line of argu-
ment was that the defendants were reasonable in their scrupulous ad-
herence to the LAPD’s rules regarding the escalation and de-
escalation of force in dealing with the danger King appeared to pre-
sent. The subtext was that the jury could net afford to deny Simi Val-
ley the police protection that it needed against the ever-to-be-feared
incursion of crime, drugs, and their black carriers from L.A.672 But,
however persuasive the defense story may have been to the jurors
when unopposed by a counter-story combining the same elements in a
different plot, the point to note is that the defense story did hand
White, ready-mixed, two ingredients of a counter-story that cast
Briseno in the role of one of the “ordinary men” of Browning’s Bat-
talion 101.

Briseno’s deference to the authority of his supervisors, together
with the presence of an “Other” on the scene, offers an altogether
plausible non-exonerating explanation of Briseno’s evolving response
to the incident. Operating more or less on human instinct at the out-
set, he attempted to protect King from Powell’s blows. But as the
beating continued, the assent of his supervisor and his perception of
the otherness of the thing being beaten - subhuman, expendable,
threatening — allowed Briseno to justify the assault and even to par-
ticipate in it. The other officers were swept up earlier, more com-
pletely, less questioningly, in their perceptions of King as subhhuman.

3. Peer Pressure

A third factor common to Battalion 101 and Briseno was peer
pressure. The members of the battalion were rarely, if ever, forced to
commit the atrocities that many of them committed.6”®> Some re-

670 Id. at 13617/3 - 7.

671 Tr. vol. 77, 13828/20 - 27 (April 22, 1992).

672 See note 91 supra and accompanying text; note 204 supra.
673 See GOLDHAGEN at 555 - 56 n.98.
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quested transfers and received them. Those who did refuse to kill Jews
and asked to be given other duties had their requests granted, with
little or no evidence of adverse professional consequences.®’* The op-
portunity did exist to opt out of the killings, but few took advantage of
it.7> Why did only twelve men of the 500-strong battalion choose to
opt out when given the opportunity prior to a mass Killing at
Jozefow?676 According to Browning, many of the police officers cited
a desire to be respected by their fellow officers and to avoid being
viewed as weak or cowardly. One officer testified that eventually his
peers began to notice his absence at the killings:

It could not be avoided that one or another of my comrades noticed

that I was not going to the executions to fire away at the victims.

They showered me with remarks such as “shithead” and “weakling”

to express their disgust. But I suffered no [professional] conse-

quences for my actions.5””
The men did not want to stick out.5’® “As important as the lack of
time for reflection [in the decision of most members of the battalion
to participate in the killings] was the pressure for conformity — the
basic identification of men in uniform with their comrades and the
strong urge not to separate themselves from the group by stepping
out.”s7 “Who would have ‘dared,” one policeman declared emphati-
cally, to ‘lose face’ before the assembled troops.”8 According to
Browning, the men were extremely angry and ashamed after the par-
ticularly brutal massacre at Jozefow; they refused to talk about it with
those who did not participate.68! Yet, in spite of the difficulty they all

674 See BROWNING at 56 - 57.

675 See GOLDHAGEN at 253 - 55; BROowNING at 71.

676 Again, Goldhagen’s primary answer to this question is that very few of the officers
had qualms about participating in the killings in the first place.

677 BROWNING at 66.

678 A more recent example of this sentiment is found in the anonymous testimony of a
New York City police officer explaining why officers who object to their fellows’ abusive
behavior do nothing to stop it: ““You don’t want to be branded a rat. . . . If you were to
challenge somebody for something that was going on, they would say: ‘Listen, if the super-
visor isn’t saying anything, what the hell are you interjecting for? What are you, a rat?". ..
You gotta work with a lot of these guys. . . . You go on a gun job, the next thing you know
you got nobody following you up the stairs.”” Bob Herbert, “A Cop’s View,” New York
Times, March 15, 1998, p. 17.

679 BROWNING at 71.

680 BROWNING at 72.

681 BRowNING at 76. Compare Briseno’s testimony regarding his outrage after the beat-
ing of Mr. King, text at notes 549 - 551 supra. Goldhagen, however, cautions that Brown-
ing’s description of the officers as outraged ought to be taken with a grain of salt: “[Tlhe
men’s postwar self-reporting of their own afflictions should be viewed with some circum-
spection . . . . [[]t is hard to believe that the reaction was born from anything but the shock
and gruesomeness of the moment, as their soon-thereafter-renewed, assiduous efforts in
mass slaughter indicate.” GOLDHAGEN at 221 - 222.
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experienced, “few went beyond complaining to extricate themselves”
from the possibility of having to commit such atrocities again.®2

Similarly, in Milgram’s shock study, the involvement of peers, in
addition to an authority figure, made a great difference in the levels of
shock that the participants were willing to administer. If the partici-
pant was part of a peer group that resisted orders and refused to ad-
minister the shocks, ninety percent of the participants would desist as
well.683 If, on the other hand, two collaborators inflicted escalating
levels of shock before the participant, the participant was much more
likely to do the same.584

In the same way, Briseno could have been depicted as torn be-
tween a desire to help King and a need to prove himself, to avoid
being ostracized by his peers. Police conformity brought on by peer
pressure has been well-documented, and White managed to tap into
the idea to some extent when questioning Briseno about the “code of
silence,” but White did not attempt to use it to explain Briseno’s par-
ticipation in what White was arguing was excessive force. (White used
the code of silence only to highlight Briseno’s failure to report the
incident. And Briseno was not charged with any offense based upon
this failure.) White could have followed up his code-of- silence exami-
nation with additional questioning about peer pressure and its effects
on the members of the force. Once he saw that Briseno was willing to
be honest about the existence of the code, White could then have at-
tempted to get Briseno to go along with a broader suggestion about
the strength of peer pressure. Whether or not Briseno would go as far
as to admit that he succumbed to peer pressure does not matter. What
matters is that the suggestion would be before the jury.

Karen Frewin and Keith Tuffin discuss what they term “police
culture,” in their article focusing on conformity within police depart-
ments.58> Through conversations with eight police officers,’8 the au-
thors illustrate the strength of peer pressure on the behavior of the
officers:

Peers are talked about as having intimate knowledge of one’s polic-

ing activities: ‘everyone knows the stupid things that you’ve done

682 BROWNING at 76.

683 MiLGRAaM at 116 - 18.

684 Stanley Milgram, Group Pressure and Action Against a Person, 69 J. ABNORMAL &
SociaL PsycH., No.2, p. 137 (1964).

685 Karen Frewin and Keith Tuffin, Police Status, Conformity and Internal Pressure: A
Discursive Analysis of Police Culture, 9 Discourse & Sociery 173 (1998) [hereafter,
“Frewin & Tuffin”].

686 The officers varied in seniority, came from a variety of policing backgrounds, and
included six men and two women. Officers attended interviews voluntarily.
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[‘]- . .[P]eople that have got a more liberal attitude to the homosexu-
ality can’t stand up for people that come out . . . and to be honest |
wouldn’t be prepared to make a stand[,] ah[,] because of the effect
that it might have on my position in the department . . . .[]588

[]1t could come from anywhere[,} yeah[,] it could be done on a su-
pervisory role[,] it could be done from your peers[,] they could just
make life so unpleasant[,] like they wouldn’t talk to you or they
don’t respond to your call(;] you’re out there[,] you stop a vehicle[,]
you go to an incident and you get hit[,] you get attacked[,] you call
for a backupl,] and most calls for backup everyone goes the stops|,]
come out red lights onf,] it’s make or break stuff],] you get there as
quick as you can[;] somebody else “Oh he’s been beaten up[,] I sup-
pose we’d better go hadn’t we[,]” ... mm. .. “T’ll just finish my cup

of tea[,]” . . . right . .. you get there and he’s half dead or he is

dead[;] “we tried but the traffic was heavy,”68%

193

The consequences of failing to conform range from mockery and ru-
mor to much more serious results:

While Briseno may not have faced dismissal for standing by and
doing nothing, he could have been subject to ridicule, anger or worse
for having questioned his fellow officers, for standing up for such an
unsympathetic victim as Rodney King. Had White capitalized on
Briseno’s willingness to discuss the existence of peer pressure within
the department, the prosecution could have woven that testimony into

a story of a weak, sympathetic, yet culpable Briseno.

4. Conclusion

Browning quotes the incredible justification offered by one mem-

ber of Battalion 101 for killing children:

I made the effort, and it was possible for me, to shoot only children.
It so happened that the mothers led the children by the hand. My
neighbor then shot the mother and I shot the child that belonged to
her, because I reasoned with myself that after all without its mother
the child could not live any longer. It was supposed to be, so to
speak, soothing to my conscience to release children unable to live

without their mothers.69°

Browning explains that the German word for “release” has the same
religious connotation as the English word “save.”%! Briseno’s claim
that his stomp to King’s head was an effort to “save” King is perhaps

687 Frewin & Tuffin at 179.
688 Frewin & Tuffin at 181.
689 Frewin & Tuffin at 182.
690 BROWNING at 73.

691 J4.
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as implausible as this Nazi officer’s claim that shooting only children
was an effort on his part to “release” them. In the same way that
Goldhagen would dismiss the officer’s claim as an after-the-fact
fabrication designed to “self-exculpate”®2 and cover-up internal anti-
Semitism, White would have done well to expose Briseno’s justifica-
tion for the stomp as self-exculpation designed to cloud his true mo-
tives for the stomp.

Briseno may well have been confronted with a real dilemma, a
face-off between his own internal moral code and the structures of
society that he presumably accepts to some degree — the legitimate
authority of the LAPD, of Sergeant Koon as the supervising officer on
the scene, and of his fellow officers; the socially constructed “Other-
ness” of an underclass of African-American men; the levels of peer
pressure within the police force. Just as the men of Battalion 101 in
Poland had difficult choices to make about compliance, even within a
structure that seemed to allow for opting out of orders to commit
atrocities, so, too, did Briseno, when placed in a situation where so
many of his values urged him to collaborate in his comrades’ brutality.

The three factors we have discussed can be seen as a web of
forces that Briseno floundered in. His instincts are that he doesn’t
want to do what they are urging him to do, but he lacks the strength to
resist them. In the end, he makes no clear choice: he tries to stop
Powell from hitting King, then yells at Koon, then stomps King him-
self, then vents his anger and frustration on his probationary-officer
sidekick, and finally fails to report the incident that has been so dis-
turbing to him. Whether or not a jury believed that Briseno had the
honest intention to protect Rodney King early on in the incident,
there are lessons to be drawn from Browning’s “Ordinary Men” that
can persuasively explain his subsequent behavior by a story line which
would accredit his testimony against the other officers but simultane-
ously warrant his conviction.

III. AN ILLUSTRATIVE PossiBLE CROSS-EXAMINATION
OF BRISENO

The following is a potential line of cross-examination of Briseno
that White might have drafted if he had chosen to try to develop a
prosecution story based on the 1984 and Brave New World narratives
that we have discussed. Our aim in offering it is not to specify the

692 GOLDHAGEN at 546 n.1: “[T]he unsubstantiated, self-exculpating claims of the battal-
ion men to opposition, reluctance, and refusal, which have been rejected [in my book] for
methodological reasons . . . permeate [Browning’s book] and, since Browning appears to
have generaily accepted them uncritically, they inform and therefore substantially impair
his understanding of the battalion.”
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precise form of each question that White should have included in such
a draft, still less to dictate the exact words that he should use when
actually putting questions to the witness in the give-and-take [or hide-
and-seek, or dance, or fencing match, or tug-of-war] of courtroom dia-
logue. Our aim is, rather, to provide one example of a general line of
cross that might incorporate some of our suggested narrative strate-
gies. The following cross attempts to utilize both the 1984 and Brave
New World narratives.

1. Re-establish and highlight the portions of Briseno’s testimony
that are damaging to the other defendants.

How long have you been a police officer with the LAPD?

You are considered a veteran, aren’t you?

You’ve been involved in thousands of arrests over the course of your
career, haven’t you?

And you testified that on the night in question, the force used by the
other officers was “unreasonable,”%93 is that correct?

You testified that they were “out of control”?

In your opinion, they were “wrong” to continue beating Rodney King,
weren’t they?

Their behavior that night was “improper”?

They were using “too much” force given the situation?

Ok, and you had a good view of the entire event, didn’t you?

You were watching Mr. King as closely as you could, isn’t that right?
You didn’t see any aggressive movements by Mr. King, did you?¢%4
You didn’t see any combative movements by Mr. King, did you?
You didn’t see any threatening movements by Mr. King, did you?
In fact, you initially tried to stop the beating, didn’t you?

You were worried that they were going to kill Rodney King, weren’t
you?

And afterwards, you were angry at the other officers, right?
You thought they should be punished for what they had done?

In fact, you screamed to your probationer that they should have their
“asses reamed,” didn’t you?

693 Words enclosed in quotations are taken from Briseno’s actual direct testimony.
694 This question and the next two were actually asked by White, see Tr. vol. 65, 11010/
12 - 19 (April 3, 1992), and Briseno responded, “no” to each one.
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2. Establish that despite Briseno’s anger at other officers, he began
to doubt himself during the beating — that during the
beating he thought that perhaps the other officers saw
something that he did not see.

The force used by the other officers that night was excessive, was it
not?6% o '

Well, according to what you saw, it looked excessive, is that fair to
say?

But you can’t speak for the other officers, is that right?

You testified several times on direct that on that night, you were
thinking “they must see something I don’t see,” is that correct?

At the time, you didn’t know why they continued to beat Mr. King,
did you?

You didn’t know what they saw that would justify this beating?
You were angry, right?
But you were also confused?

You couldn’t understand why they continued to beat a man that was
not moving?

You couldn’t understand why Sergeant Koon was just standing there,
letting it happen?

You couldn’t understand why Officer Powell was ignoring your pleas
to stop the beating?

You couldn’t understand why Sergeant Koon was ignoring your pleas
for him to stop the beating?

And so you thought at the time, “they must see something I don’t
see,” is that right?

You thought perhaps you were missing something they could see that
justified the beating of Mr. King, is that it?6%

You thought that even though you couldn’t see it, there had to be
something that justified the beating?

So your thinking was that maybe they were right that the beating was
justified, and you were wrong in the way you were sizing up the

695 This question is intended to elicit a quibble. In the actual cross, Briseno was predict-
ably reluctant to grant White that the force used was “excessive.” See text at note 558
supra.

696 White can afford to make this concession because he can point to the videotape to
demonstrate that Briseno was right to see no justification for the beating and wrong —
unreasonably wrong — to imagine that the other officers were seeing some valid justifica-
tion he couldn’t see.
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situation?

3. Establish that Briseno allowed for the possibility that the beating
was somehow justified and thus felt he should join in for
fear of taking King’s “side.”

You had worked with these officers before, right?

They were your buddies?

Your partners?

And you were going to have to work with them again after that night,
weren’t you?

Now, you said that Rodney King wasn’t making any aggressive moves,
right?
But he had just led the other officers on a high-speed chase, isn’t that
right?

You believed that he had committed a crime, didn’t you?
You thought he was probably on PCP, right?

In the beginning, you testified that he didn’t immediately comply with
the officers’ demands, right?

And the tasers didn’t put him out of action, did they?

So when your fellow officers were beating this man, even though you
didn’t see anything to justify the beating, you wanted to give your
partners the benefit of the doubt, didn’t you?

Well, you thought they might be justified in the beating?
You thought maybe Mr. King did have a weapon, right?
After all, that wouldn’t be unusual in a situation like this, would it?697

And if Mr. King did have a weapon, you’d look pretty silly if you tried
to interfere with your fellow officers’ efforts to subdue him before he
could use it, wouldn’t you?

If the officers had been justified in the beating, you didn’t want to be
the one defending Rodney King, did you?

You wanted to make sure the other officers knew that you were on

697 Again (see note 696 supra), here White can concede that during the beating Briseno
may have believed that perhaps King was doing something to justify it. Such a suggestion is
consistent with the jury’s finding that although Briseno did not act with an “evil heart” or
“evil mind,” he did act unreasonably — either because his belief was not reasonable or
because a belief that perhaps the other officers were justified in their actions did not give
Briseno a reasonable ground to stomp on King when Briseno himself could see nothing to
justify the stomp. White could point to the videotape as confirming that in fact Briseno was
correct in seeing nothing to justify the beating or stomping.
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their side, right?
That’s why you stomped on Mr. King’s head, isn’t it?

This line of questioning does not undertake to develop the com-
plementary idea of a paramilitary technocracy run amok. That idea
would be better pursued during the cross of the defense experts,5 the
other defendants, or both. Nor does this line of cross tap into the story
driving Marx’s actions in Brave New World. Here is an example of
how the last part of the preceding cross could be modified to mirror
Marx’s motivations:

4. Establish that Briseno stomped on King in order to give the
appearance of participating in the beating but without
beating King as badly as the other officers were doing.

You were horrified at the beating that was going on, right?
And you had tried to stop it, right?

But the other officers ignored you?

They weren’t going to stop for anything, were they?

They certainly seemed to you to think the beating was justified, didn’t
they?

You were even worried that if you tried to protect Mr. King, the other
officers would hit you, isn’t that right?

You didn’t want them to turn their anger at Mr. King onto you, did
you?

You wanted to show the other officers that you were on their side,
right?

But you didn’t want to start beating Mr. King like the other officers
were doing, did you?

So you gave Mr. King a quick stomp to the head?

That way you could appear to join in the beating without having to
repeatedly hit Mr. King, isn’t that right?

5. Establish that Briseno failed to report the beating, even though
he was angry at the other officers and thought they deserved
punishment.®®®

Immediately following the beating, you were still angry with the other

698 See draft LINE II of cross examination in the text between note 335 and note 336
supra.

699 White delved into this area but did so in a way that implied that Briseno was not
actually outraged at the beating. A more productive approach to the subject would be to
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officers, weren’t you?

In fact, you testified that you were yelling at your probationer that the
other officers “should have their asses reamed,” isn’t that right?

You thought they should be punished?
But you didn’t want to be the one to get them in trouble, did you?

If you had reported the incident, they would have learned sooner or
later that you were the one who brought their actions to the attention
of their superior officers, isn’t that correct?

If they were going to get punished, you didn’t want them to believe it
was because of you, right?

And so, as angry as you were, you didn’t report the incident, did you?

IV. AN ILLUSTRATIVE PossIBLE CLOSING ARGUMENT REGARDING
OFFICER BRISENO

What follows is a draft closing argument that White could have
composed to deal with the Briseno Dilemma by evoking the “Ordi-
nary Men” narrative. While not explicitly drawing an analogy between
the officers on trial and the Nazis or going into Milgram’s studies in
any depth, this argument develops a story line that explains Briseno’s
behavior in a way which points to his conviction without discrediting
or devaluing his testimony against the other officers:

Perhaps the most crucial testimony you have heard in this trial is
that of Officer Theodore Briseno. Officer Briseno did a very coura-
geous thing when he took the stand — he challenged the code of si-
lence, the quiet agreement among police officers that covers up
unlawful behavior when it occurs within our police departments and
allows it to go unpunished. Breaking the code of silence is no small
feat. Those who speak out against their fellow officers face potential
ridicule and ostracism. Yet Officer Briseno sat before you and told
you the truth. He told you that he thought the force used on Mr. King
was unreasonable and that he saw no justification for it.

Officer Briseno had a choice — he could try to justify his own
behavior by claiming that Mr. King deserved the beating he got, that
Mr. King was dangerous and threatening and could not be stopped
peacefully, even by a crew of more than ten police officers. Or Officer
Briseno could tell you what really happened out there. He could tell
you that the force used went beyond anything that was reasonable and

use it to suggest that Briseno was outraged at the beating but declined to report his fellow
officers for the same reason that he momentarily joined the beating himself: he didn’t want
to appear to be siding with King against his comrades.
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that he saw absolutely nothing Mr. King did to deserve the blows he
received that day. Officer Briseno chose to tell the truth, in spite of
the cost to himself of his comrades’ displeasure. Why? Perhaps be-
cause he knew that after you saw that videotape, you wouldn’t buy
anything but the truth. Or perhaps because Officer Briseno knows
right from wrong, and is now trying to make up for the error of judg-
ment that brought him here today — his stomp to Mr. King’s head.

Why should you believe, though, that Officer Briseno told the
truth about the unreasonable use of force by the other defendants and
not about his own criminal behavior on the scene? How do we know
that Officer Briseno was brave enough to indict his fellow officers, but
that he lied about his own role in the beating when he told you that he
was actually trying to help Mr. King by stomping on him? We know
because we have the videotape, and we have our common sense. Of-
ficer Briseno’s stomp was forceful, it was brutal, and it was unneces-
sary. If, as Officer Briseno has told you, Mr. King was unthreatening
and was doing nothing to warrant the beating except moving in re-
sponse to the constant barrage of blows he received, a stomp to the
neck was not going to stop those blows. You’ve seen the video [White
might show the tape of the stomp again here]. If you wanted to pro-
tect a man, is that how you would do it? Is that how any reasonable
person would do it?

So how can Officer Briseno’s behavior be explained? He sits
before you today having told you that the force used on Mr. King was
unreasonable, that he could not understand it, that it made him angry,
that it left him frustrated and screaming. You can see from the tape
that he may even have tried to stop it, first by fending off a baton
swing by Officer Powell and then perhaps later when he is seen yelling
at his supervisor, Sergeant Koon. And yet Officer Briseno dealt a bru-
tal blow of his own to Mr. King. What are we to make of this inconsis-
tent behavior?

It may be easier to understand than one thinks at first glance. We
have all, at one time or another in our lives, been in a position in
which we have had to make a difficult decision between right and
wrong. From the child on the playground faced with a dilemma about
whether to engage in teasing the class nerd so that she may be more
popular herself, to the cog in the machinery of the Nazi regime who is
unable to find the courage to refuse to participate in acts of horrific
proportions, we all fall somewhere along a spectrum of guilt resulting
from our complicity in morally questionable acts. How many of us
have engaged in behavior we knew to be wrong, perhaps behavior as
innocuous as speaking poorly about someone among others whom we
hope to impress? Later, out of a sense of guilt, compassion, or perhaps
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a different sort of peer pressure, we may then decide to reach out to
that individual. Officer Briseno faced a serious, difficult dilemma. A
man was being unjustifiably beaten before his very eyes by his friends
and colleagues, by men who had vowed to protect the people. They
were representatives of an institution that Officer Briseno respected,
that he was part of, and his own supervisor refused to stop them. First
Officer Briseno instinctively shielded Mr. King from Officer Powell’s
baton with his hand. Then, when the beating got worse, he appealed
to Sergeant Koon. When this failed, Officer Briseno could not under-
stand it. He was confused - you heard him testify again and again that
he could not understand what was happening — and he began to doubt
his own judgement and to become increasingly frustrated. All these
other officers were going along with the beating. So he thought per-
haps it was justified, even though he could see nothing Mr. King had
done to warrant such treatment. Still, Officer Briseno, too, finally
went along and made a snap judgment, in the heat of the moment, to
join in what the others were doing. Perhaps he did so because he felt
the pressure of his peers and did not want to have to explain to them
later why he tried to stop them instead of helping them to subdue Mr.
King; or perhaps he did it because he simply decided to place stock in
the police department to which he belonged and its members - per-
haps telling himself then, as he still insists might be the case, that they
saw something, or thought they saw something, he didn’t see. Or per-
haps he subconsciously allowed himself to demonize Mr. King, to view
Mr. King as a dangerous anima’ and to treat Mr. King as a dangerous
animal, just as the defense has tried to do in its presentation to you in
this courtroom. Mr. King had fled from the California Highway Patrol
officers and driven at high speeds, and even after his car was stopped
he was not prompt in submitting to arrest. Officer Briseno has dealt
with hundreds of criminals and may have imputed the characteristics
of a superhuman, pain-resistant “King Kong” onto Mr. King, even
though he tested negative for PCP and, we now know, was not the
aggressor but rather the victim in this case.

Most likely, what Officer Briseno experienced out there that
night was a combination of all of these emotions, most of which we
have all fallen prey to at one time or another. The problem in this
case, however, is that no matter how much we may sympathize with
Officer Briseno because of the situation he found himself in, no mat-
ter how much we may respect him for coming clean now and telling
the truth about the force used out there by his colleagues, Officer
Briseno committed a crime. He joined in the crime of using unneces-
sary, unreasonable, excessive force, knowing what he did was wrong.
Just as we cannot consider the economic plight of a person in deciding
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whether he is guilty or innocent of theft for taking someone else’s
property, you cannot accept Officer Briseno’s excuses — even the ex-
cuses he may have given himself — for choosing to do what he knew
was wrong. You cannot accede, as he acceded, to the pressures that
may have been at work to overwhelm his better moral judgement.
Somewhere between the child in the schoolyard and the Nazi of the
Second World War, we must draw a line and say enough is enough.
We do not want to live in a society that allows a person to commit a
brutal and illegal act and to escape punishment for it merely because
he was not alone in the act or because his motivations may not have
been quite as bad as those of his co-defendants. It is within your
power to draw the line, to say that what this man has done is wrong
and that it cannot go unpunished. That is what needs to be said, and
you will say it by returning a verdict of guilty against Officer Briseno.

% ok ok ok ok ok ok

INcoNcLUSION
THE EIGHT AUTHORS

“Inconclusion” is not a typo. We venture no general conclusions.
We did not set out to document a thesis but to explore what we could
learn by studying the performance of the lawyers at the Rodney King
trial through analytic techniques particularly sensitive to narrative
structure and rhetorical techniques. What we learned does not lend
itself to summary exposition beyond saying that the trial was a rich
exercise in story-telling by the defense lawyers and that the prosecu-
tors were far less resourceful in creating narratives to convey the ele-
ments of their case to the jury. Stimulated by that contrast, we have
also let our imagination play over stories that the prosecution might
have told. Throughout our analyses and our imaginative work, the
devil is in the details. Our readers will be the jury that ponders those
details and interrogates the devil dwelling in them.

The stories told in and about the Rodney King trial are also sto-
ries about a surrounding culture. The academic analyses preceding
ours (collected in footnote 5 supra) and the journalistic commentaries
that recounted the trial to the general public (cited in our footnotes
passim) are chapters in an anthology that will speak of that culture to
the future. We have added our chapters, and of course others will be
added as future story-tellers react with fascination and frustration to
the incompleteness of the anthology. It is an inevitable incomplete-
ness, since the stories that we tell about our cases and our culture not
only record and explicate them but constitute them.



