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Improvisational Unionism

Michael M. Oswalt*

Recent fights for a $15-an-hour minimum wage at Walmart and
in the fast-food industry have interested academics, captivated the
press, and energized the public. For good reason. The campaigns
upend conventional wisdom about what unions do (help workers win
collective bargaining rights) and why they do it (build the
membership). Scattered flash strikes for seemingly impossible or
idiosyncratic goals on no obvious timeline have shattered that mold.
Though much has already been said about these developments,
scholarship has yet to provide a rigorous theoretical frame to
categorize and explain the new form of activism. This Article argues
that improvisation—long the engine of comedy and jazz but more
recently a topic of serious academic inquiry—does both.
Improvisational unionism is an intentional social practice that
galvanizes courageous conduct, inspires new relationships, and, most
importantly, spreads. It also functions as a legal strategy selected for
its unique potential to unlock worker militancy amid law and
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institutional restrictions that have corroded labor’s power for

decades.
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INTRODUCTION

Though the steps used to win collective bargaining rights in the private
sector have undergone some procedural innovations over the years, the
essential script that unions have followed to marshal and mobilize workers in
the first place has, more or less, remained the same. That the early stages of
building support should be done quietly and in person are basic principles that
every organizer would understand, almost instinctively." That campaigns must
meticulously track employee sentiment, usually on a one-to-five scale, so that
the more public later phases are tied to surging support—ideally a hefty
majority—is another.? So is the assumption that the strike, once labor’s most
potent and respected organizing tool, is for all practical purposes a dead letter.®
And the whole point of it all has long been taken for granted: yes, unions are
broadly committed to better jobs and better working conditions, but ultimately,
the conventional wisdom goes, they organize to get more members.*

However, in the fall of 2012, some things that felt genuinely new popped
up on the organizing scene, as if somebody had decided to edit the script. On
October 4, employees at a handful of Southern California Walmarts walked off
the job and called for an end to retaliation against colleagues involved in
Organization United for Respect at Walmart (OUR Walmart), a workplace
advocacy organization founded by the United Food and Commercial Workers
(UFCW) union.® The action had been foreshadowed by an earlier wage rally in
Dallas and an Illinois demonstration that shut down a Walmart storage facility
before being dispersed by riot police.® The strikes spread to twelve other states

1. See Benjamin I. Sachs, Enabling Employee Choice: A Structural Approach to the Rules of
Union Organizing, 123 HARV. L. REV. 655, 665 (2010).

2. See Seth Newton Patel, Commentary, Have We Built the Committee? Advancing
Leadership Development in the U.S. Labor Movement, 16 WORKINGUSA 113, 117 (2013).

3. See infra note 14. In a telling example, the Labor Studies Journal recently devoted an
entire issue to the following debate: Interactive Issue, The Strike: A Contemporary Lesson from Labor
History or a Historical Artifact?, 37 LAB. STUD. J. 337, 337-55 (Joe Berry ed., 2012).

4. At base, there are few other options. Union activity is primarily—often solely—funded by
dues paid by members (and in certain states, nonmembers) who receive services in exchange for
having the union as their exclusive bargaining agent. Catherine L. Fisk & Erwin Chemerinsky,
Political Speech and Association Rights After Knox v. SEIU, Local 1000, 98 CORNELL L. REV. 1023,
1029-40 (2013).

5. Josh Eidelson, Breaking: Wal-mart Workers on Strike, Defying Firings, SALON (Oct. 4,
2013, 9:20 AM), http://www.salon.com/2012/10/04/Walmart_workers_on_strike [http://perma.cc/
Q5M4-LWNL].

6. Id.
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five days later’ and culminated in a hundred-city walkout on Black Friday®
that, thanks to social media, spanned forty-six states.” A week later, two
hundred workers from the Service Employees International Union’s (SEIU)
Fast Food Forward campaign struck dozens of New York City fast-food
franchises.”® This action came on the heels of the founding convention of
“Fight for $15,” a Chicago-based offshoot of service workers who had
partnered with OUR Walmart on Black Friday™ and who would themselves
strike the following April.*?

These events and many others released a crush of mainstream media
attention that for the beleaguered union movement was, at least in recent times,
probably unprecedented. The coverage included headlines that only months
earlier would have been the stuff of activist daydreams, such as this Los
Angeles Times depiction of employee-management relations at the tail end of
the commotion: “Fast-food workers walk out in N.Y. amid rising U.S. labor
unrest.”

Indeed, “rising U.S. labor unrest,” as exhibited through strikes by
nonunion workers across the country, was an unexpected—if not startling—
development in the labor movement and domestic labor law. While
unguestionably legal under the National Labor Relations Act (NLRA or Act),
prior to 2012 strikes by both represented and unrepresented workers had all but

7. Josh Eidelson, Walmart’s Black Friday Ultimatum, SALON (Oct. 10, 2012, 12:13 PM),
http://www.salon.com/2012/10/10/Walmart_strikers_raise_the_stakes_with_black_friday_ultimatum
[http://perma.cc/WV5N-NLMG].

8. Josh Eidelson, Historic Walmart Strikes Hit 100 Cities, NATION (Nov. 23, 2012, 9:20
PM), http://ww.thenation.com/blog/171430/historic-walmart-strikes-hit-100-cities-final-update-920-
pm [http://perma.cc/SJH4-PSHY].

9. Seeid.; John Logan, The Mounting Guerilla War Against the Reign of Walmart, 23 NEw
LAB. F. 22, 24 (2014); see also Sarah Jaffe, How Walmart Organizers Turned the Internet into a Shop
Floor, THESE TIMES (Jan. 16, 2014), http://inthesetimes.com/article/print/16116/how_walmart
_organizers_turned_the_internet_into_a_shop_floor  [http://perma.cc/DESQ-WEWF]  (“Of  the
estimated 1,500 Walmart protests that occurred across the country on Black Friday last year, many
were planned online . . . .”).

10. Steven Greenhouse, With Day of Protests, Fast-Food Workers Seek More Pay, N.Y.
TIMES (Nov. 29, 2012), http://www.nytimes.com/2012/11/30/nyregion/fast-food-workers-in-new-
york-city-rally-for-higher-wages.html [http://perma.cc/7D84-LUES].

11. Josh Eidelson, In Rare Strike, NYC Fast-Food Workers Walk Out, SALON (Nov. 29,
2012), http://www.salon.com/2012/11/29/in_rare_strike_nyc fast_food_workers_walk_out [http://
perma.cc/X29E-N259].

12.  Corilyn Shropshire & Naomi Nix, Retail, Fast-Food Workers Rally for Higher Pay in
Chicago, CHI. TrIB. (Apr. 24, 2013), http://articles.chicagotribune.com/2013-04-24/business/chi-
chicago-fast-food-strike-today-20130424_1_fast-food-workers-retail-workers-wal-mart-workers
[http://perma.cc/83WA-ERRJ].

13. Alana Semuels, Fast-Food Workers Walk Out in N.Y. Amid Rising U.S. Labor Unrest,
LA. TiMES (Nov. 29, 2012), http://articles.latimes.com/2012/nov/29/business/la-fi-mo-fast-food-
strike-20121129 [https://perma.cc/ZT7Y-3Q7W].
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vanished from the landscape. That fact alone made the events well worth
writing about.™*

But there was more to the commotion than just the resurgence of strikes,
and when viewed from afar the arc of activity was astonishing: unions, it
seemed, had not just edited the script, they had torn it up. To begin with, in the
rare post-1970s instances when workers walked off the job, they were almost
surely already unionized workers negotiating a contract, not nonunion workers
agitating for something else.”® For this reason the sight of people in
McDonald’s, Walmart, and other corporate uniforms—all historically, if not
notoriously, nonunion brands—striking on sidewalks about assorted job topics
was not just eye-catching but tactically notable.

This decades-long pattern of reserving strikes for represented workers
stemmed, in part, from ingrained perceptions about the desirability of
aggressive activism at various points along the collective bargaining timeline.
Work stoppages are legally risky, invite management reprisals like job loss,
and run the risk of showcasing embarrassing weakness if participation is low.
Thus organizers generally believed that for a strike to be useful, appetites for
combativeness needed be high, diffuse, and sustainable.’* While that
constellation certainly can arise during the embryonic stages of unionization, it
seems more likely to emerge during a contract fight, a mature point in the labor
relations process after the union has already been recognized or certified.!’
There, financial futures are quite literally on the table, interpersonal and
community bonds have had time to develop, and workers have achieved a level

14. Strikes of one thousand workers or more numbered in the range of four to five hundred a
year in the 1950s and dropped to the astoundingly low figure of five in 2009. JAKE ROSENFELD,
WHAT UNIONS NO LONGER Do 89 (2014). Since the 1980s smaller strikes have declined by over two-
thirds. 1d. at 90. For a comprehensive discussion of the many theories underlying strike decline, see
generally JOSIAH BARTLETT LAMBERT, “IF THE WORKERS TOOK A NOTION”: THE RIGHT TO STRIKE
AND AMERICAN POLITICAL DEVELOPMENT (2005).

15. A prolonged strike at the New England grocery chain Market Basket received wall-to-wall
media coverage, in part because the workers were nonunion. See, e.g., Deirdre Fernandes, Market
Basket a Rare Case in Labor World, Bos. GLOBE (Aug. 12, 2014) (calling the strike “a very, very
special case”).

16. Narrative accounts of major strikes showcase this phenomenon well. See, e.g., HARDY
GREEN, ON STRIKE AT HORMEL 3, 59-83 (1990) (describing years of “bullying threats from Hormel”
that led up to and motivated a massive 1984 strike at a meat-processing plant). Similarly,
“[s]olidarity,” the “willingness of individuals . .. to make cause with others, to make some personal
sacrifice for the common good even when they may not directly benefit from it,” is crucial for strike
success and the “sine qua non for the labor movement” generally. Julius G. Getman & Thomas C.
Kohler, The Story of NLRB v. Mackay Radio & Telegraph Co.: The High Cost of Solidarity, in
LABOR LAW STORIES 52, 53 (Laura J. Cooper & Catherine L. Fisk eds., 2005).

17. See GREEN, supra note 16, at 38-58 (describing the years of difficult contract negotiations
that inspired the Hormel Foods strike). After workers have selected a union as their representative, the
employer is required to negotiate with it for a contract. John-Paul Ferguson, The Eyes of the Needles:
A Sequential Model of Union Organizing Drives, 1999-2004, 62 INDUS. & LAB. REL. REV. 3, 5
(2008). During this process workers may strike for bargaining leverage, but once a contract is reached,
strikes are prohibited until the contract is renegotiated. Catherine L. Fisk & Adam R. Pulver, First
Contract Arbitration and the Employee Free Choice Act, 70 LA. L. REV. 47, 59-63 (2009).
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of institutional stability not present during the precarious days when the union
was being built.*®

Here, however, the Walmart and fast-food campaigns were by all
accounts in their infancy, with contract talks decidedly not on the horizon. The
spot for strikes on the timeline, in other words, had been flipped. And, perhaps
predictably, employee turnout could have been characterized either as low or—
relative to the total number of workers employed at each restaurant or retail
shop—absolutely miniscule. In New York and elsewhere, it was not unusual
for a reporter to stop by a rally sparked by the activism of a single restaurant or
Walmart worker, with the striker’s home franchise or sales location churning
out burgers, pizza, or cheap retail pretty much like normal.® Making
production not “normal” is, of course, usually considered the very point of any
strike, but at Walmart, McDonald’s, and beyond, prioritizing militancy over
impact was apparently the order of the day.?

Such minority work-site actions were themselves a product of a new sort
of organizing.* Some percentage of strikers had had contact with the campaign
exclusively online, where they learned walkout techniques through an off-the-
rack “strike kit.” As a result, there was no simple way for campaign strategists
to exercise the usual top-down, in-person control that allows them to assess
workers’ complaints, interest in the campaign, or likelihood of walking off the
job.

But perhaps most surprising were the very goals—or, rather, the lack of a
specific goal-—connected to the actions themselves. The fall protests were not
about union membership, at least not readily. OUR Walmart and the UFCW
railed against retaliation while expressly disclaiming any interest in unionizing
Walmart workers. And the fast-food strikers, while nominally demanding the
right to form a union, showed more interest in and received much more
attention for their claim to a $15-an-hour wage. This was organizing by unions,
but it wasn’t union organizing.?

18. Good examples of the high degree of relational work that goes into strengthening such
bonds in preparation for a strike can be found at GREEN, supra note 16, at 62-110 and ROBERT D.
PUTNAM & LEWIS M. FELDSTEIN, BETTER TOGETHER 206-26 (2003) (depicting a strike at UPS).

19. See, e.g., Eidelson, supra note 8 (“While there’s no final count of how many workers
walked off the job, organizers say one noteworthy trend is the number of places where a worker struck
despite being the only one in their store to do so, often in stores with little or no prior OUR Walmart
activism.”).

20. Joe Burns, Labor’s Economic Weapons: Learning from Labor History, 37 LAB. STUD. J.
337,339 (2013).

21. Josh Eidelson, Walmart Workers Model ‘Minority Unionism,” NATION (Dec. 11, 2012),
http://www.thenation.com/article/walmart-workers-model-minority-unionism  [http://perma.cc/2LZ3-
LLRV].

22.  See Josh Eidelson, From Fast Food Strikes to Wal-Mart: 2013 and the Year in Labor,
SALON (Dec. 26, 2013, 4:45 AM), http://www.salon.com/2013/12/26/from_fast_food_strikes
_to_wal_mart_2013 and_the_year_in_labor [http://perma.cc/AE86-3Q5W] (“Those strikes reflect the
theory behind several of 2013’s high-profile U.S. union-backed non-union organizing campaigns
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And that’s where things get interesting. There is broad agreement that the
customary function of unions—acting as employees’ exclusive agents at
work—has hit a wall, so some of the movement’s energy needs to be directed
at something new.” But no one really knows what that “something” should be,
particularly because the outmoded representation arrangement provides its own
source of funding through dues, while alternatives generally do not. As former
National Labor Relations Board (NLRB or the Board) Chairman Wilma
Liebman put it, “If the next big idea was readily at hand ... someone would
have thought of it.2

In a sense, the Walmart and fast-food campaigns fit comfortably within
this frame. By rewriting organized labor’s playbook, they assert a new vision of
workplace activism, and, in rejecting conventional or even clear goals, they
create space for a transformative aim to be named later. This openness,
however, has left the unions involved vulnerable to skepticism.” One strain,
rooted in genuine confusion, predominates: What, exactly, are they doing?*

That question is the basis for this Article. Using the Walmart and fast-
food campaigns as touchstones, it details how unions have taken a turn that
recognizes the limits of traditional organizing and acknowledges that effective
alternatives are not readily apparent. They have embraced innovations like
union organizing without the union organizers, collective action for the sake of
collective action, and strikes by courageous but tiny contingents, accepting all
the while that what everything might add up to is ultimately uncertain and that
mistakes, perhaps big mistakes, will be made. But what in colloquial terms
feels like spitballing, and in cynical terms looks like throwing activism at the

23. See Michael Bologna, Trumka Calls on Labor Movement to Adapt to New Models of
Representation, DAILY LAB. Rep. (Mar. 7, 2013), http://news.bna.com/dlin/DLLNWB/split
_display.adp?fedfid=29956532&vname=dlrnotallissues&wsn=512488000&searchid=26974465&doct
ypeid=1&type=date&mode=doc&split=0&scm=DLLNWB&pg=0  [https://perma.cc/ETX9-VZY9]
(warning that labor’s “basic system of workplace representation is failing—failing miserably” and that
the times call for organizing strategies untethered to the conventional notion of union “membership”).

24. Harold Meyerson, If Labor Dies, What’s Next?, AM. PROSPECT (Sept. 13, 2012),
http://prospect.org/article/if-labor-dies-whats-next [http://perma.cc/5N48-8HYY].

25.  Some of the skepticism veers unfortunately into cynicism. See, e.g., Arun Gupta, Fight for
15 Confidential, THESE TIMES (Nov. 11, 2013), http://inthesetimes.com/article/print/15826
[fight_for_15_confidential [http://perma.cc/MG8G-HMWS5] (criticizing the genuineness of the
campaigns); Kathleen Geier, The Fast Food Strikes: What Is the Fight for 15 Campaign Really About,
Anyway?, WASH. MONTHLY: POL. ANIMAL (Oct. 26, 2013, 3:45 PM), http://www.washington-
monthly.com/political-animal-a/2013_10/the_fast_food_strikes_what_is047519.php
[http://perma.cc/79A9-CUQW] (criticizing union-“led” activism).

26. See, e.g., Micah Uetricht, Is Fight for 15 for Real?, THESE TIMES (Sept. 19, 2013),
http://inthesetimes.com/article/15618/is_fight_for_15 for_real [https://perma.cc/L7J4-G36N]
(“Among organizers, the campaign’s purpose is debated.”); Tim Worstall, Just Why Are the Unions
Supporting a Rise in the Minimum Wage?, FORBES (Jan. 12, 2015, 451 AM),
http://www.forbes.com/sites/timworstall/2015/01/12/just-why-are-the-unions-supporting-a-rise-in-the-
minimum-wage/#62745e6a2b2f [https://perma.cc/5YE9-RIRR] (citing bewilderment surrounding
“Fight for $15).
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wall to see what sticks, deserves a more elegant—and theoretical—frame. |
label the phenomenon improvisational unionism.

In most settings “improvisation” is a casual term used to depict actions
that are unplanned or done spontaneously.?” If a storm shatters a ship’s mast
and the crew figures out some innovative way of getting safely to shore, it
might be said that the sailors “improvised.””® Improvisation might also be used
to describe the snap reaction of angry workers who walk out in the face of
frigid working conditions or a biased boss.? Even in traditional law and social
movement settings, the word is generally invoked colloquially, where activists
seem to have made a sudden adaptive choice.®

When | use the term, though, | am referring to its sense in the academic
discipline of organizational studies, where improvisation means the relentless
affirmation and expansion of ideas and where it has been categorized and
analyzed as a social practice with the power to facilitate organizational change.
Among other lessons, that literature teaches that inventive takes on old
problems are crucial to productive evolution, but only in cultures where failure
is embraced and even championed. It shows that, contrary to what one might

27. According to Webster’s, to improvise is “to bring about, arrange, or make on the spur of
the moment or without preparation.” Improvise, WEBSTER’S THIRD NEW INTERNATIONAL
DICTIONARY, UNABRIDGED (1993).

28. See, e.g., Christopher Clarey, Father and Son Share a Passion for Sailing, N.Y. TIMES
(Dec. 24, 2013), http://www.nytimes.com/2013/12/25/sports/father-and-son-share-a-passion-for-
sailing.html [http://perma.cc/5688-C33G] (using “improvise™ in this context).

29. Thomas Kohler, for example, has described scenarios like these as “spontaneous outbursts
of discontent delivered through improvised bodies.” Thomas C. Kohler, Civic Virtue at Work: Unions
as Seedbeds of the Civic Virtues, 36 B.C. L. REv. 279, 301 (1995); see also J. HENRY RICHARDSON,
AN INTRODUCTION TO THE STUDY OF INDUSTRIAL RELATIONS 250 (1954) (likening such
circumstances to an “improvised strike committee” sparking “immediate action” in the factory).

30.  When law and social movement scholars refer to improvisation, it is often in the context of
reactive and spontaneous decision making. See, e.g., Tomiko Brown-Nagin, Elites, Social Movements,
and the Law: The Case of Affirmative Action, 105 CoLum. L. Rev. 1436, 1505 (2005) (noting that
movements have an “improvisational quality”” because “[t]hey must retain the ability to change course
and tactics quickly”); Douglas S. Reed, Popular Constitutionalism: Toward a Theory of State
Constitutional Meanings, 30 RUTGERS L.J. 871, 891 n.36 (1999) (“The repertoire of collective action
typically leaves plenty of room for improvisation, innovation and unexpected endings.”) (citing
Charles Tilly, Social Movements and National Politics, in STATEMAKING AND SOCIAL MOVEMENTS
307 (Charles Bright & Susan Harding eds., 1984)). As explained infra, this project considers
improvisation technically and from within the field of organizational studies. It is not, therefore,
specifically situated in law and social movement scholarship, though it finds common ground with that
literature’s attention to movement innovation and could provide an additional, interdisciplinary lens to
understand adaptive movement strategies. Indeed, very recently sociologists and others have called for
scholars to consider improvisational dynamics in protest and social movements with greater care. See,
e.g., David A. Snow & Dana M. Moss, Protest on the Fly: Toward a Theory of Spontaneity in the
Dynamics of Protest and Social Movements, 79 AM. Soc. Rev. 1122, 1124-26, 1140 (2014)
(describing spontaneity as “rarely mentioned” and largely “ignored” in sociological research and
advocating for “reconsideration” of its role, including its relation to improvisation). See generally
DANIEL FISCHLIN ET AL., THE FIERCE URGENCY OF Now Xi—xv (2013) (calling for deeper study of
improvisation’s role in rights creation through social movements).
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expect, change-directed improvisation does not mean naked spontaneity.
Improvisation for transformation requires intention, planning, and training.

My initial claim relates to improvisation as a social practice. | contend
that unions are using improvisation to galvanize low-wage workers and the
public; that they are doing so in a calculated, coordinated fashion; and that the
improvisational style is evidenced in three ways: repeated one-day strikes, the
mobilization of autonomous third-party activists, and a newly experimental
internal culture.

Next | suggest that improvisation is not just a social practice; it also
functions as a legal strategy. In making this argument | recount the story of a
movement whose key players viewed the birth of modern labor law with a
guarded optimism that splintered once courts began to slice and dice
conceptions of protected workplace conduct.®* In exchange for these limits, the
judiciary cloaked unions with fiduciary functions that helped transform them
into institutional giants responsible for the economic fates of millions of
families. Initially, with members plentiful, these were heady times. But later,
with members scarce, the very laws that built unions as we know them circled
back to bite those unions.

Having transformed the old-school tactics that assembled the membership
in the first place into something that could get workers fired and unions
enjoined and fined, labor law rendered effective activism not just legally risky,
but prohibitively so. Unions found themselves wondering what they could do to
genuinely challenge corporate power on a national scale without blowing a
hole through a collectively multibillion dollar balance sheet that represented
everything the movement had won and everything workers relied on. For
decades the conventional response seemed to be, “With this law? Not much.”

But 2012 brought an insight. Unions could embrace anachronism and
encourage workers to drop their tools, exit the premises, and fight on the street.
That, at least, was legal, so it could be replicated many times over without
putting themselves in obvious peril. Crucially, they could start small, without
much of a start-up cost. Unions could free themselves from hidebound
procedures, stop worrying about results, and welcome experimentalism. And
although they would send in organizers to seed the strike idea beforehand, there
would be little pretense that many workers—or any, really—would actually
show up. In this setting, a coalition of the willing was just fine. Unions would
commit to an activism of the possible and help workers construct a galvanizing
liminal space, a few hours between worlds where categories no one ever
wanted anyway—Ilike “associate” or “team member”—would give way to
affirming labels like activist, speaker, or leader. It would be boundary-busting,
but just for a while, because when the clock stopped everybody would go back

31. For a classic and still incisive summary of these judicial developments, see JAMES B.
ATLESON, VALUES AND ASSUMPTIONS IN AMERICAN LABOR LAW 44-66 (1983).
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to work. The key was a faith that those who struck would bear witness to those
who did not so that next time there would be others. They just needed to be
invited.

The hope seemed to be that, in time, thousands—maybe millions—of
low-wage workers might be found on an average Tuesday dancing—Iliterally,
in many cases—around the legal boxes built up over decades to constrain
employee agency. To be sure, no existing campaign is there yet or even close to
it. But it is 2016 now. There have been multiple rounds of Walmart Black
Friday protests, tens of major fast-food strikes, and hundreds of other smaller
protests. It is time for legal scholarship to categorize these surprising events
and, especially, to try to explain them. Improvisation, this Article contends,
does both.

Part | offers a short history of American labor organizing since 1995, the
year unions recommitted themselves to increasing membership. Part Il
describes a dramatic and unconventional turn in those efforts, providing an in-
depth look into UFCW’s campaign against Walmart and SEIU’s campaign
against the fast-food industry. Part 111 introduces improvisation as the key to
unlocking the social practice behind the activism, while Part IV demonstrates
how improvisation can also function as a legal strategy. Improvisation cannot,
however, eliminate all law-related risks, and in some cases it actually
foregrounds legal tripwires in ways that other organizing strategies do not. Part
V considers the most acute danger, an employer’s right to fire workers who
strike “intermittently.” It concludes not only that improvisational strikes do not
fall into that category but also that for statutory, policy, and practical reasons,
the doctrine itself is so flawed that the NLRB should rethink its continued
viability entirely. The Article closes by considering a fundamental question:
Where does improvisational unionism go from here?

I
MAKING MORE MEMBERS: CONTEMPORARY TRENDS IN ORGANIZING FOR
UNION ALLEGIANCES

A. New Leaders, New Approaches: Private Reordering and State-Based
Initiatives

A modern account of union efforts to stem a long-shrinking membership
base should reach back at least to 1995 and the election of John Sweeney as
President of the American Federation of Labor and Congress of Industrial
Organizations (AFL-CI0).** By then unions represented a bit over 10 percent
of private sector workers (down from a third in the 1950s),*® and something

32.  See Peter T. Kilborn, Militant Is Elected Head of A.F.L.-C.1.O., Signaling Sharp Turn for
Labor Movement, N.Y. TIMES (Oct. 26, 1995), http://www.nytimes.com/1995/10/26/us/militant-is-
elected-head-of-afl-cio-signaling-sharp-turn-forlabor-movement.html [http://perma.cc/KH73-G4MH].

33. ROSENFELD, supra note 14, at 1-3.
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like an academic cottage industry had sprung up to neatly sort the sources of
decline into categories.® Touting the existential threat posed by the status quo,
Sweeney’s “New Voice” slate forced the incumbent into early retirement® and
swept into office promising, in particular, to zero in on one cause: the
movement itself,® which had long since given up organizing new workers.*’

Changing course was easier said than done. There was an obvious
problem of will, as a mere 3 percent of the federation’s constituent unions even
maintained a department capable of planning a single union campaign.®® But
that situation was theoretically remediable through financial incentives and
unions’ own fears of obsolescence.®* The law presented a bigger obstacle.
Labor law’s famously inadequate worker protections* and infamously sluggish
administrative scheme® combined to make the conventional Board-supervised
secret ballot election a protracted and risky affair.** And the NLRA’s
preference for bargaining by job site (as opposed to negotiating across an entire
industry or geography) made meaningful growth a painstaking and difficult
prospect.®?

34. See generally RICHARD B. FREEMAN & JAMES L. MEDOFF, WHAT DO UNIONS D0? 224
45 (1984) (analyzing alleged factors of decline); MICHAEL GOLDFIELD, THE DECLINE OF ORGANIZED
LABOR IN THE UNITED STATES (1987) (sorting the most frequent explanations into sociological,
cyclical, and political categories); Michael H. Gottesman, In Despair, Starting Over: Imagining a
Labor Law for Unorganized Workers, 69 CHI.-KENT L. REV. 59, 61 (1993) (offering “views as to why
the NLRA has fallen so far”).

35.  KiM MooDY, US LABOR IN TROUBLE AND TRANSITION: THE FAILURE OF REFORM FROM
ABOVE, THE PROMISE OF REVIVAL FROM BELOW 129-31 (2007).

36. VANESSA TAIT, POOR WORKERS’ UNIONS: REBUILDING LABOR FROM BELOW 193
(2005) (“If elected, the New Voice leadership pledged to ‘organize at a pace and scale that is
unprecedented’ and to ‘lead a movement that speaks for all American workers.””).

37.  In 1972, one of Sweeney’s predecessors at the AFL-CIO famously quipped that the size of
the membership “doesn’t make any difference.” ROSENFELD, supra note 14, at 10. This “attitude
toward organizing set the tone for much of the labor movement” over the following decades. 1d.

38. TAIT, supra note 36, at 192.

39. Id.at194-95.

40. See, e.g., Paul Weiler, Promises to Keep: Securing Workers’ Rights to Self-Organization
Under the NLRA, 96 HARV. L. REV. 1769, 1774-816 (1983).

41. Benjamin I. Sachs, Employment Law as Labor Law, 29 CARDOZO L. REV. 2685, 2695-96
(2008) (describing “endemic delays that plague Board proceedings” and render its remedies “virtually
meaningless”).

42. For an in-depth treatment of this process and its consequences, see Michael M. Oswalt,
Automatic Elections, 4 U.C. IRVINE L. REv. 801, 805-06, 825-33 (2014). See also Cynthia L. Estlund,
The Ossification of American Labor Law, 102 CoLUM. L. REv. 1527, 1536 (2002) (“Unions and their
allies have been especially critical of the rules and procedures governing union organizing activity and
employers’ typically tenacious opposition to that activity.”); Benjamin I. Sachs, Despite Preemption:
Making Labor Law in Cities and States, 124 HARV. L. Rev. 1153, 1162 (2011) (“The NLRB’s
election machinery is dramatically too slow, enabling employers to defeat organizing drives through
delay and attrition.”).

43. See also TAIT, supra note 36, at 193 (noting that by 1995, “to stay even with the losses,
trade unions would have to organize 300,000 to 400,000 new members each year . .. [T]o regain the
strength of its post-World War Il years . . . a million new members would be needed each year for the
next two decades”). See generally Matthew Dimick, Productive Unionism, 4 U.C. IRVINE L. REV. 679,
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So with the classic membership channel “blocked,” unions staked a claim
on “experimentalism,” adopting two fresh approaches that “decentralized”
labor law from an all-encompassing federal scheme to a mishmash of contract,
state, and other employment law principles.**

The first approach, sometimes labeled “private ordering,”* decentered the
very rules of organizing from the sclerotic NLRA regime to flexible contracts*
that defined union rights to contact workers, prove their interest, and trigger
bargaining, as well as employer rights to express views on unionism.”” At a
bird’s-eye level the agreements allowed unions to exact a measure of control
over the decisional climate while also expanding the universe of voters to
however many employers could be persuaded to sign a contract, which, relative
to the size of an average NLRB election, was a potential membership boon.*®

The second approach encouraged or created pathways for atypical or
previously overlooked workers to join up with unions.* The atypical set
included in-home workers caring for children, the elderly, or the disabled who
had been cut out from the NLRA under its independent contractor and domestic
service exemptions.®® The overlooked category included NLRA employees
who had historically been ignored or marginalized, like exotic dancers,”" car-
wash attendants,®® and immigrants.” It also encompassed employees who

680-83, 706-07 (2014) (describing how decentralization in U.S. bargaining structures impacts union

expansion).
44. Benjamin I. Sachs, Labor Law Renewal, 1 HARV. L. & PoL’Y ReV. 375, 393-96 (2007).
45. Id. at 380.

46. While the NLRA preempts states from legislating alternative unionization rules, it
welcomes creative arrangements negotiated between unions and employers. Sachs, supra note 42, at
1169; see also In re Verizon Info. Sys., 335 N.L.R.B. 558, 559 (2001).

47. Sachs, supra note 44, at 378-79.

48. In 2013 the median number of employees involved in NLRB elections was twenty-four.
Median Size of Bargaining Units in Elections, NAT’L LAB. REL. BOARD, http://www.nlrb.gov/news-
outreach/graphs-data/petitions-and-elections/median-size-bargaining-units-elections
[https://perma.cc/EGAC-YTAB] (last visited Mar. 4, 2016). In contrast, SEIU signed all five of
Houston’s high-rise cleaning contractors to a 2005 organizing agreement that netted the union 4,700
new members in one fell swoop. Sachs, supra note 44, at 379.

49. Sachs, supra note 44, at 382.

50. Id. at 382-85.

51. Lauren Smiley, Last Days at the Lusty Lady Strip Club, NEw YORKER (Aug. 23, 2013),
http://www.newyorker.com/business/currency/last-days-at-the-lusty-lady-strip-club
[https://perma.cc/LD3G-XNL9I] (“[In] 1997 . .. unsavory work conditions prompted [the Lusty Lady]
to become what is believed to be the first strip club in the United States to successfully
unionize . .. .”). While evaluating exotic dancers’ status involves highly fact-specific inquiries, the
Board and courts have generally found them to be employees subject to the NLRA and other federal
employment laws. See, e.g., Hart v. Rick’s Cabaret Int’], Inc., 967 F. Supp. 2d 901, 912 (S.D.N.Y.
2013) (“Nearly ‘[w]ithout exception, these courts have found an employment relationship and required
the nightclub to pay its dancers a minimum wage.””).

52.  Our Work, CLEAN CARWASH CAMPAIGN, http://www.cleancarwashcampaign.org/our-
work [http://perma.cc/KY95-9M5U] (last visited Mar. 4, 2016) (describing successful efforts in the
early 2000s to establish collective bargaining agreements for car-wash workers).

53. The AFL-CIO’s staunch anti-immigrant stance reversed during John Sweeney’s
presidency. See Roger Waldinger & Claudia Der-Martirosian, Immigrant Workers and American
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seemed ripe for mobilization on labor-friendly political or other causes but
whom, for practical purposes, unions were unlikely to be able to legally
represent any time soon. In turn, unions established vehicles to bring them into
the fold with affiliation pacts and voluntary dues instead of actual contracts
with employers.>*

B. The Rise of Alt-Labor—and Optimism

Running parallel to the rise of private ordering and the forging of novel
member pathways has been something commentators have labeled alternative-
labor, or “alt-labor”—*labor” because it involves worker organizing, and
“alternative” because unions are not behind the wheel and the remedy sought is
not the conventional collectively bargained agreement.> Even before the term
itself was coined,”® such efforts existed in community-based “worker centers”
focused on low-wage immigrant advocacy through legal assistance, political
change campaigns, and protest.*’

No matter the backdrop, since the 1990s alt-labor has exploded in size and
scope. A 1992 attempt to catalogue worker centers identified five, a figure that

Labor: Challenge . . . or Disaster?, in ORGANIZING IMMIGRANTS: THE CHALLENGE FOR UNIONS IN
CONTEMPORARY CALIFORNIA 49, 51 (Ruth Milkman ed., 2000). Under Sweeney, “recruiting
immigrant workers into union ranks ... bec[a]me increasingly central to the larger project of
rebuilding the United States labor movement.” Ruth Milkman, Introduction to ORGANIZING
IMMIGRANTS, supra, at 1.

54. A prime example is the AFL-CIO’s Working America project, which began in 2003 and
tries “to pull millions of nonunion workers into the labor movement” through door-to-door
conversations about national political issues. Josh Eidelson, On the Road with Working America,
NATION (Oct. 10, 2012), http://www.thenation.com/article/road-working-america [https://perma.cc
IKX79-5ETU]. A more workplace-centric effort, the Communication Workers of America’s
“WashTech” campaign, failed in its initial attempt to bargain for temporary workers at Microsoft but
found moderate success attracting voluntary, dues-paying members by publicizing “information about
legislative issues affecting contingent and high-tech workers, Microsoft policy changes, [and] general
industry news.” Danielle D. van Jaarsveld, Overcoming Obstacles to Worker Representation: Insights
from the Temporary Agency Workforce, 50 N.Y.L. SCH. L. Rev. 355, 37677, 381-82 (2006).

55. Josh Eidelson, Alt-Labor, AM. PROSPECT (Jan. 29, 2013), http://prospect.org/article/alt-
labor [http://perma.cc/468R-EV6B] (“Lacking the ability to engage in collective bargaining or enforce
union contracts, these alternative labor groups rely on an overlapping set of other tactics to reform their
industries,” like rights-education, rallies, casting employers in positive or negative lights, and
lobbying).

56. Josh Eidelson’s use of “alt-labor” in January 2013 in the American Prospect may be the
term’s first published appearance. See id.

57. Sameer M. Ashar, Public Interest Lawyers and Resistance Movements, 95 CALIF. L. REV.
1879, 1889-915 (2007); see also Janice Fine, Worker Centers: Organizing Communities at the Edge
of the Dream, 50 N.Y.L. ScH. L. REv. 417, 419-20 (2006); Eli Naduris-Weissman, The Worker
Center Movement and Traditional Labor Law: A Contextual Analysis, 30 BERKELEY J. EMP. & LAB.
L. 232, 232 (2009) (“[W]orker centers . .. generally avoid bargaining with employers.”). Due to the
NLRA’s remedial inadequacies, worker centers frequently protect labor or collective rights with
creative application of employment law statutes. Sachs, supra note 41, at 2723-25. For an in-depth
treatment of worker-center campaigns, see JENNIFER GORDON, SUBURBAN SWEATSHOPS: THE FIGHT
FOR IMMIGRANT RIGHTS 86-97, 200-01 (2005).



610 CALIFORNIA LAW REVIEW [Vol. 104:597

rose to 214 in 2013.% Recent adoption of the more expansive term alt-labor
reflects the reality that pursuing workplace fairness through street and legal
activism—rather than group bargaining—has gone beyond clinic-like,
immigrant-centric settings.”® Today it extends to a multiplicity of other
organizations and situations, from the Brooklyn-based Freelancers Union of
independent writers® to the Model Alliance, which helps runway models prod
fashion houses on issues like weight restrictions and sexual harassment.**

Taken together, labor’s experiments with private reordering and inventive
membership schemes, alongside alt-labor’s zeal to fight for workers without
necessarily representing them, struck specialists as a hopeful and even exciting
turn with potential to knit unions and workers back into a movement writ
large.? Social movement law scholar Scott Cummings observed that the
“‘legal pluralist’ approach to organizing” revealed “a more fundamental re-
orientation . .. under way within the labor movement.”® Harvard Law
Professor Benjamin Sachs predicted that “[s]elf-consciously embracing . ..
these decentralizing trends promises enormous returns.”® And when in 2005 a
handful of unions quit the AFL-CIO over the inadequate pace of membership
growth,®® labor law academics convened a symposium wondering if the next
wave of mass U.S. organizing had finally arrived.®

C. The Wall Rises (and Reality Sets in)

All of the experimentalist trends remain today. Newspapers cover private
organizing agreements,®” worker centers continue to claim meaningful

58. Eidelson, supra note 55.

59. See, e.g., GORDON, supra note 57, at 86-97, 185-236.

60. Steven Greenhouse, Tackling Concerns of Independent Workers, N.Y. TIMES (Mar. 23,
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https://www.bostonglobe.com/ideas/2014/04/05/how-labor-advocacy-changing/QKUL XuazXGHMW
TEBBe6IKJ/story.html [https://perma.cc/H52X-JTCM].

62. See, e.g., Kenneth G. Dau-Schmidt, The Changing Face of Collective Representation: The
Future of Collective Bargaining, 82 CHI.-KENT L. REV. 903, 904 (2007) (citing “great innovation and
excitement in the labor movement”).

63. Scott L. Cummings, Hemmed In: Legal Mobilization in the Los Angeles Anti-Sweatshop
Movement, 30 BERKELEY J. EMP. & LAB. L. 1, 4-5 (2009).
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65. Steven Greenhouse, 4th Union Quits A.F.L.-C.1.O. in a Dispute Over Organizing, N.Y.
TIMES (Sept. 15, 2005), http://www.nytimes.com/2005/09/15/us/4th-union-quits-aflcio-in-a-dispute-
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66. Seth D. Harris, Dont Mourn—Reorganize! An Introduction to the Next Wave Organizing
Symposium Issue, 50 N.Y.L. ScH. L. Rev. 303, 305-06 (2006).
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Deal, WALL ST. J. (May 2, 2014), http://www.wsj.com/articles/SB10001424052702303948104
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victories,®® unions try to extend membership rights to workers previously
overlooked,”* and all the while old-fashioned NLRB organizing still
occasionally grabs headlines.”” But the acclaim of it all wore off. Numbers-
wise, private-sector union membership had actually dropped since 1995,” and
the alt-labor phenomenon, while captivating, struggled with scalability and
financing and by design did nothing for union rolls.”

While bad numbers are, of course, nothing new, in 2012 labor’s shrinking
slice of the workforce pie seemed to touch different nerves, spurring the
conclusion that, absent a severe course correction, this time the end really was
near. On National Public Radio labor reporter Josh Eidelson spoke of “vultures
circling around the U.S. labor movement.””® The Nation, the left’s foremost
print institution, hosted an ideas forum entitled, “How Can Labor Be Saved?”™
and words like “desperation” popped up in bold typeface in the labor press.”

To be sure, union leadership sounded, if not desperate, completely
exasperated. Andy Stern, the innovative former SEIU President, mentioned at a
“New Ideas for Labor” panel that he was no longer sure how to save it,”® an

68. See, e.g., Steven Greenhouse, In Florida Tomato Fields, a Penny Buys Progress, N.Y.
TIMES (Apr. 24, 2014), http://www.nytimes.com/2014/04/25/business/in-florida-tomato-fields-a-
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Workers’ successful efforts to better working conditions in Florida tomato fields).
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TRENDS IN THE UNITED STATES 29 (2004), with JOHN SCHMITT ET AL., CTR. FOR ECON. & POL’Y
RESEARCH, STATE UNION MEMBERSHIP, 2012 4 (2013).

72.  Eidelson, supra note 55 (noting a labor historian’s conclusion that “[t]here is no way you
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QW2F-BASL].

74. Josh Eidelson, How Can Labor Be Saved?, NATION (Feb. 14, 2013)
http://www.thenation.com/article/172920/how-can-labor-be-saved [https://perma.cc/3IBX-QFJ4].

75.  See, e.g., Jenny Brown, In Walmart and Fast Food, Unions Scaling up a Strike-First
Strategy, LAB. NOTES (Jan. 23, 2013), http://www.labornotes.org/2013/01/walmart-and-fast-food-
unions-scaling-strike-first-strategy [http://perma.cc/9LC4-TDBL].

76. Adele Stan (@addiestan), TWITTER (Dec. 2, 2013, 4:12 PM), https://twitter.com/addiestan
/status/407663472814465025 [https://perma.cc/2Z7S-YW6Y] (reporting from the “Changing Face of



612 CALIFORNIA LAW REVIEW [Vol. 104:597

AFL-CIO report called membership decline “clear and devastating,””” and the
federation’s head, Richard Trumka, rated unions as “failing—failing
miserably . . . by every critical measure.””® Out of the alarm emerged a rough
consensus that experimentalism and a half-embrace of alt-labor were not
enough,” that an obvious fix was not at hand,®® and that it was time to try
something completely different.®" The philosophy going forward would be a
point Trumka repeatedly emphasized to the press: labor’s fealty to the law on
the crucial issue of who counts as a unionist was a mistake. Unions, he
stressed, needed to “stop letting the law define who our members should be.”®?

And from there, the stage was set for a very new, and very different,
approach to labor organizing.

.
THE CAMPAIGNS AGAINST WALMART AND THE FAST-FOOD INDUSTRY

A. A Note on the Economic Context

Walmart, McDonald’s, and Yum! Brands (the corporate parent to
Kentucky Fried Chicken (KFC), Pizza Hut, and Taco Bell) are some of the
biggest private-sector employers in the country®® and in many respects the
vanguard of an economy that has become “downwardly mobile.”® No
industrialized country beats America’s proportion of low-wage jobs,® and
despite harder-working, better-educated employees, positions with good pay
and benefits have, for decades, been steadily disappearing.®

Unionism: New Ideas for Labor in the 21st Century” panel discussion organized by the Sidney
Hillman Foundation).
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In this regard, the three megacorporations fit right in, offering almost
nothing but hourly wages hovering around $8 to $9.%” Moreover, the industries
they lead, retail and fast-food, are among the nation’s largest®® and quickly
getting bigger.® They are also increasingly the landing spot for older,®
educated job seekers™ mired in low-wage work for the long haul.”* And though
it perhaps goes without saying, on-call scheduling, missed breaks, generalized
disrespect, and the physical and emotional tolls that mark retail and fast-food
work make for days on the job that, even beyond bad pay, are rather grim.*

Into this setting, U.S. unions launched their campaigns against Walmart
and the fast-food industry.
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Walmart Really Pays Its Workers, MSNBC (Sept. 13, 2013, 8:47 AM), http://www.msnbc.com/the-
ed-show/leaked-document-shows-what-walmart-really-pay [http://perma.cc/BTX5-B3LB] (linking to
document at http://big.assets.huffingtonpost.com/Walmart_0.pdf [https://perma.cc/GAS6-WJI3P]).

88. Occupational Employment and Wages Summary, BUREAU LAB. STATS,
http://stats.bls.gov/news.release/ocwage.nr0.htm [http://perma.cc/VR2A-WMJF] (last modified Mar.
25, 2015).

89. The Department of Labor projects retail and fast-food jobs to grow around 10 to 14
percent in the next eight years. Occupations with the Most Job Growth, BUREAU LAB. STATS.,
http://www.bls.gov/emp/ep_table_104.htm [http://perma.cc/75EU-XRKK] (last modified Dec. 19,
2013). Fast food, in particular, is the fastest growing industry in the country, making up 5 percent of all
newly created jobs since 2010. Richard Florida, The Uneven Geography of America’s Fast Food Jobs,
ATLANTIC CITYLAB (Aug. 1, 2013), http://www.citylab.com/work/2013/08/uneven-geography-
americas-fast-food-jobs/6365 [http://perma.cc/QR3T-9YZ9].

90. Alan Feuer, Life on $7.25 an Hour, N.Y. TIMES (Nov. 28, 2013), http://www.nytimes.com
/2013/12/01/nyregion/older-workers-are-increasingly-entering-fast-food-industry.html
[http://perma.cc/D8WA-RUKS] (“The classic image of the high-school student flipping Big Macs
after class is sorely out of date. . . . These days . . . the average age of fast-food workers is 29.”).

91. Lawrence Mishel, Low-Wage Workers Have Far More Education than They Did in 1968,
Yet They Make Far Less, ECON. PoL’Y INST. (Jan. 23, 2014), http://www.epi.org/publication/wage-
workers-education-1968 [http://perma.cc/G2KE-UQAE].

92. See, e.g., Jena McGregor, Fast Food Workers Are Staying Longer on the Job—and
Wanting More, WASH. PosT (Aug. 29, 2013), https://www.washingtonpost.com/news/on-
leadership/wp/2013/08/29/fast-food-workers-are-staying-longer-on-the-job-and-wanting-more
[https://perma.cc/X84L-GKK6].

93.  See, e.g., JENNIFER PARKER TALWAR, FAST FOOD, FAST TRACK 65, 69-73, 97-99 (2002)
(discussing the social stigma, unpredictable and sometimes punitive scheduling, and emotional labor
that accompany fast-food work); Joseph Williams, My Life as a Retail Worker: Nasty, Brutish, and
Poor, ATLANTIC (Mar. 11, 2014), http://www.theatlantic.com/business/archive/2014/03/my-life-as-a-
retail-worker-nasty-brutish-and-poor/284332 [http://perma.cc/M4VY-MYX7].
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B. Walmart

Walmart has been described as the “template business” behind many of
the above trends.* This is in part because its massive size and dogged cost-
cutting drive out competition, but also because its global presence and grip
over suppliers allow it to dictate ever-shrinking labor costs—that is, pay—
across wide swaths of the economy.*

Walmart’s aggressive moves into groceries and then unionized
supermarket strongholds have therefore long been a terrifying prospect for
UFCW and something it has vigorously fought over the years.”® Though these
previous efforts have tended to be either losing bids to constrain the
megaretailer’s growth or fizzled experiments to attract its employees, the
battles clarified a basic truth: given Walmart’s incredible reach, a credible
campaign against it requires multiple, sometimes overlapping, fronts.”” The
UFCW’s most recent effort is also its most comprehensive, and it has four main
components: (1) an evolving band of activist workers known as OUR Walmart,
(2) cutting-edge social media spreading OUR Walmart’s message, (3)
partnerships with like-minded groups embedded in the Walmart supply chain,
and (4) global relationships pushing its agenda abroad.

1. In the Stores and on the Strike Line;: OUR Walmart

The heart of UFCW’s campaign is OUR Walmart, a loose association of
Walmart employees that the union began recruiting quietly door-to-door in
2010.%® The organization went public in June 2011, hand-delivering a nine-

94. Nelson Lichtenstein, Wal-Mart: A Template for Twenty-First-Century Capitalism, in
WAL-MART: THE FACE OF TWENTY-FIRST-CENTURY CAPITALISM 3, 3-5 (Nelson Lichtenstein ed.,
2006).

95. See Misha Petrovic & Gary G. Hamilton, Making Global Markets: Wal-Mart and Its
Suppliers, in WAL-MART: THE FACE OF TWENTY-FIRST-CENTURY CAPITALISM, supra note 94, at
107, 130-35; Meyerson, supra note 83.

96. Nancy Cleeland & Abigail Goldman, Grocery Unions Battle to Stop Invasion of the Giant
Stores, L.A. TIMES (Nov. 25, 2003), http:/articles.latimes.com/2003/nov/25/business/fi-walmart25
[http://perma.cc/TN7Y-KRGZ].

97. See, e.g., id.; Amy Joyce, Group to Form Association for Wal-Mart Employees, WASH.
PosT  (Nov. 4, 2005), http://www.washingtonpost.com/wp-dyn/content/article/2005/11/03
/AR2005110302316_pf.html [http://perma.cc/QSH8-M6QA]; Charlie LeDuff & Steven Greenhouse,
Grocery Workers Relieved, if Not Happy, at Strike’s End, N.Y. TiMES (Feb. 28, 2004),
http://www.nytimes.com/2004/02/28/us/grocery-workers-relieved-if-not-happy-at-strike-s-end.html
[http://perma.cc/46XH-ZDKY] (depicting management as “largely victorious™ in forcing UFCW to
accept post-strike contract concessions to reflect Walmart’s incursion into the California market); Janet
Novack, Walmart Wins Again as Washington D.C. Mayor Vetoes $12.50 Minimum Wage, FORBES
(Sept. 12, 2013), http://www.forbes.com/sites/janetnovack/2013/09/12/walmart-wins-again-as-
washington-d-c-mayor-vetoes-12-50-minimum-wage/print [http://perma.cc/D875-5QL6] (vetoing a
union-backed bill intended to scuttle Walmart’s expansion into Washington, D.C., and noting an
identical result in Chicago).

98. Jenny Brown, Walmart Nervous as Black Friday Strike Nears, LAB. NOTES (Nov. 21,
2012), www.labornotes.org/2012/11/walmart-nervous-black-friday-strike-nears [http://perma.cc/34D5
-SBVM]; Andy Kroll, Walmart Workers Get Organized—Just Don’t Say the U-Word, MOTHER
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point “Declaration for Respect” demanding that top executives recognize
“freedom of association” and “freedom of speech,” “[p]rovide wages and
benefits that ensure that no Associate has to rely on government assistance,”
and “[l]isten to us, the Associates.”*°

While such broad calls are important end goals, OUR Walmart’s bread
and butter is agitating for specific job improvements through collective
action.™® Recurring complaints about unpredictable scheduling, for example,
prompted the organization to plan 150 coordinated showdowns where workers
marched on management with petitions requesting a revamped staffing
system.'*

But the activism the organization is best known for is a series of
unprecedented work stoppages that began with a twenty-four-hour walkout by
about sixty Southern California employees in September 2012 and, seemingly,
just kept going. By October the strikes had spread beyond California to seven
cities coast to coast,'®® an impressive expansion in its own right but only a
prelude to what the group said it was planning for the day after Thanksgiving,
colloquially known as “Black Friday” and the biggest retail sales day of the
year.'® That year significant media attention focused on Walmart and other
retailers’ decision to open for business not just, as tradition dictated, during the
ultra-early, post-turkey shopping rush, but also on the holiday itself.***

In the preceding weeks OUR Walmart had latched onto the issue and
incorporated it into a narrative of dinners cut short so that the retailer could
cater to bargain-obsessed consumers.’® That account appeared to strike a chord

JONES (Feb. 4, 2013), http://www.motherjones.com/print/214726 [http://perma.cc/849P-9QVS]. Dues
are officially $5 a month, but any level of support, moral or otherwise, allows a Walmart worker to get
involved. Become a Member, OUR WALMART, http://forrespect.org/become-a-member
[http://perma.cc/ABFP-EJKI] (last visited Mar. 4, 2016).

99. The Declaration, OUR WALMART, http://forrespect.org/the-declaration
[https://perma.cc/6EXG-UWB9] (last visited Sept. 15, 2015).

100. See Wal-Mart Stores, Inc., No. 12-CA-105798, 2014 WL 670197, at *1 (Feb. 7, 2014)
(“[OUR Walmart’s] stated goal is to educate the Employer’s employees about workplace rights and
help them improve their working conditions at the Employer.”).

101. Josh Eidelson, Walmart Workers Plan Wednesday Scheduling Showdowns in 150 Stores,
NATION (Apr. 23, 2013), http://www.thenation.com/article/walmart-workers-plan-wednesday-
scheduling-showdowns-150-stores [https://perma.cc/7GL9-LIGQ].

102. See Josh Eidelson, Walmart Strikes Spread to More States, SALON (Oct. 9, 2012),
http://www.salon.com/2012/10/09/walmart_strikes_spread _to_more_states [http://perma.cc/57LR-
KNN7].

103. Brown, supra note 98 (“Plans for Black Friday walkouts at Walmart stores have spread
dramatically . . . . [And] more Walmart stores have been added daily.”).

104. See, e.g., Abha Bhattarai, Black Thursday? Stores to Open Even Earlier on Thanksgiving,
WASH. PosT (Nov. 12, 2012), https://www.washingtonpost.com/business/capitalbusiness/black-
thursday-stores-to-open-even-earlier-on-thanksgiving/2012/11/12/5ee865c8-2ced-11e2-a99d-
5c4203af7b7a_story.html [http://perma.cc/W9J3-ASP7].

105. Organization United for Respect, OUR Walmart’s Statement on Thanksgiving Schedules
from Mary Pat Tifft, FACEBOOK (Nov. 8, 2012), https://www.facebook.com/OURWMT
/posts/520607284618588 [https://perma.cc/ZG4H-CY2U] (“This Thanksgiving, while millions of
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with the public, jolting a company spokesperson to take to national television
to warn that “there could be consequences” if workers struck on Black
Friday.'® Undaunted, that morning four hundred workers walked off the job to
join over a thousand rallies across forty-six states and OUR Walmart officially
had the nation’s attention."®’

Riding the wave of momentum, OUR Walmart continued to organize
stoppages of varying sizes all over the country,’® punctuated more and more
by civil disobedience and arrests.'® In the meantime, Walmart, by now well-
schooled in handling protests after decades of defending its policies from
advocates of all stripes,"*° fought back without hesitation. From there, ending
retaliation against OUR Walmart became glued to strikers’ ever-fluid list of
demands.’* The second round of Black Friday walkouts in 2013 highlighted
the issue in demonstrations that included 116 activists led off to jail, veritable
catnip for the press.**? In 2014 they did it again.™"®

families plan to spend quality time with their loved ones, many Walmart workers have been told we
will be stocking shelves and preparing for doors to open at 8pm on Thanksgiving night.”).

106. Ben Tracy, Walmart Workers Plan Black Friday Protests, CBS News (Nov. 19, 2012,
7:46 PM), http://www.chsnews.com/news/walmart-workers-plan-black-friday-protests [http:/perma
.cc/VH6P-U59Z].
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States, Say Protestors, GUARDIAN (Nov. 23, 2012), http://www.theguardian.com/business
/2012/nov/23/walmart-black-friday-strikes-protesters [http://perma.cc/A57S-XSLK].
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NATION (May 28, 2013), http://www.thenation.com/article/walmart-workers-launch-first-ever-
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Walkout, SALON (Nov. 12, 2013, 6:00 AM), http://www.salon.com/2013/11/12/breaking_wal_mart_
workers_strike_as_target_workers_threaten_to_join_black_friday walkout  [http://perma.cc/G8B7-
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109. See, e.g., Josh Eidelson, Fired Walmart Workers Arrested at Rally Announcing Labor Day
Deadline, NATION (Aug. 22, 2013), http://www.thenation.com/article/fired-walmart-workers-arrested-
rally-announcing-labor-day-deadline  [http://perma.cc/Y7JH-VVQ8]; Robert J. Lopez, 54
Demonstrators Arrested at Wal-Mart Protest in Chinatown, L.A. TIMES (Nov. 7, 2013, 9:38 PM),
http:/Avww.latimes.com/local/lanow/la-me-In-54-arrested-walmart-protest-chinatown-20131107-
story.html [http://perma.cc/K72X-T88S].

110. See Catherine L. Fisk & Michael M. Oswalt, Preemption and Civic Democracy in the
Battle over Wal-Mart, 92 MINN. L. REV. 1502, 1503 (2008).

111.  See, e.g., ERIN JOHANSSON, FIGHTING FOR A VOICE: WALMART WORKERS SPEAK OUT
DESPITE SYSTEMATIC LABOR ABUSE 27 (2013) (cataloguing retaliatory incidents and OUR
Walmart’s efforts to fight back); Ned Resnikoff, Leaked Documents Show How Walmart Combats
Labor Protests, MSNBC (Jan. 16, 2014, 5:21 PM), http://www.msnbc.com/all/inside-walmarts-anti-
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In between strikes, OUR Walmart members and supporters pressed their
case by staging aggressive demonstrations on Walmart property that frequently
made creative use of the element of surprise.** Choreographed dance routines
known as “flash mobs™" filled otherwise quiet aisles, workers suddenly
erupted in chants throughout stores,™*® one manager received rotten pumpkins
as a Halloween “gift,”™*" and store exteriors morphed into impromptu movie
screens for protest videos projected from trucks plastered with OUR Walmart
paraphernalia and, for good measure, blasting Twisted Sister’s “We’re Not
Gonna Take It.”"®

The group has also paid special attention to Walmart’s board of directors.
In 2012 workers presented board member Jim Walton with a sweepstakes-sized
check equal to an hourly worker’s wage (a less than sweepstakes-sized $8.81),
and staged a sit-in at Yahoo! after Chief Executive Officer and Walmart
Director Marissa Mayer declined to meet.™® Armed with small stashes of
Walmart stock, activists have also made spirited presentations before the full
board at Walmart’s famously lavish, Hollywood-studded shareholders’
meeting.'?

As OUR Walmart’s activism matured, its central issues narrowed
somewhat, often returning to demands for a $25,000 minimum salary or, later,
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121 Another recurrent theme is Walmart’s treatment of

122
In

$15 an hour in base pay.
women, who make up over two-thirds of the company’s hourly workers.
2014 the group launched the unforgettably titled “Respect the Bump”
minicampaign that, with help of a broad coalition, forced Walmart to give in on
a number of long-sought policy changes impacting pregnant workers.'?® That
same year, OUR Walmart returned to the company’s stock meeting, this time
flanked by the “Walmart Moms,” a collection of strikers from twenty cities
calling for the $25,000 floor and an end to spotty hours that wreak havoc on
childcare commitments.*?*

Through it all UFCW’s endgame has remained unclear, though one
obvious aim has always been off-limits; UFCW does not want to unionize
Walmart workers.*”® Its main ambition instead seems simply to continue
boosting OUR Walmart participation, pressuring the company to the greatest
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Bus. (June 2, 2014), http://Aww.bloomberg.com/bw/articles/2014-06-02/walmart-moms-head-to-wal-
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2014, 12:01 AM), http://america.aljazeera.com/articles/2014/11/29/fast-food-workersplannation
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122. Brad Seligman, Patriarchy at the Checkout Counter: The Dukes v. Wal-Mart Stores, Inc.,
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94, at 231, 237.
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Workers, WASH. Post (Apr. 5, 2014), https://www.washingtonpost.com/news/wonk
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[http://perma.cc/YZ9R-BDND]; Josh Eidelson, Wal-Mart Tore My Family Apart: Inside a Worker’s
Heartbreaking Pregnancy ‘Disaster,”  SALON  (Apr. 9, 2014, 530 AM),
http://www.salon.com/2014/04/09/wal_mart_tore_my_family_apart_inside_a_workers_heartbreaking
_pregnancy_disaster [http://perma.cc/F796-4WQV]; see also Respect the Bump, OUR WALMART,
http://forrespect.org/respect-the-bump [http:/perma.cc/\VG8B-TUHJ] (last visited Mar. 4, 2016).

124. Sarah Jaffe, Walmart Moms’ Walkout Starts Friday, THESE TIMES (May 29, 2014, 5:59
PM), http://inthesetimes.com/working/entry/16759/hundreds_of_walmart_moms_strike_Friday
[http://perma.cc/F6ZF-AU2P]; Sarah Jaffe, Walmart’s Women Can't Save Money or Live Better with
Wages or Hours Like This, GUARDIAN (June 4, 2014), http://www.theguardian.com/commentisfree
/2014/jun/04/walmart-women-save-money-live-better-wages-hours [http://perma.cc/R7A7-69E]].
Overall the group has had some success on both fronts, with Walmart announcing pay hikes and hours
concessions in early 2015. See Paul Ziobro & Eric Morath, Wal-Mart Raising Wages as Market Gets
Tighter, WALL ST. J. (Feb. 19, 2015, 7:56 PM), http://www.wsj.com/articles/wal-mart-plans-to-boost-
pay-of-u-s-workers-1424353742 [http://perma.cc/49XA-DVGQ].

125. See also Max Fraser, Can the One-Day Strike Revive the Labor Movement?, DISSENT
MAG. (Winter 2014), http://www.dissentmagazine.org/article/can-the-one-day-strike-revive-the-labor-
movement [http://perma.cc/8GH5-7DDW] (“OUR Walmart publicly disavows any intent to operate
like a traditional union for Walmart workers.”); Harold Meyerson, How Unions Are Getting Their
Groove Back, AM. PROSPECT (Apr. 25, 2013), http://prospect.org/article/lhow-unions-are-getting-their-
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possible degree on the greatest number of issues at the greatest variety of
locations. As one scholar put it, OUR Walmart just wants to keep doing
“1’1’101'6.”126

A key component of that ambition is the sophisticated use of social media.

2. Virtually: The Internet and Social Media

Social media’s impact on activism has been a popular discussion point in
recent years,””” and in many ways UFCW’s use of new technology points to its
constructive potential. OUR Walmart of course has a website. And, like many
entities, it promotes itself through networked advertising so that people
encounter clickable OUR Walmart links if they report on Facebook that they
work at the company.*?®

OUR Walmart is most interested, however, in engaging employees
concerned about working conditions but afraid to speak out publicly, a universe
it labels “the silent majority.”** To attract these workers, OUR Walmart
created “AssociateVoices.org,” a site that encourages anonymous sharing of
work-related anecdotes and grievances and, in a nod to those without easy
Internet access, allows posts through text messaging.’*> OUR Walmart both
monitors and guides discussions on the site while allowing workers to start
their own fights by asking the group to visit their store and demonstrate, even if
the initiating employee is not personally prepared to participate."**

The group’s most important innovation, however, arose from the reality
that UFCW is not big enough to assign staff to each of Walmart’s nearly five
thousand locations.*** In place of paid organizers, OUR Walmart wrote a do-it-
yourself guide to workplace protest—otherwise known as the “strike kit”—and
made it available for free, online."® “Making Change at Walmart,” OUR
Walmart’s sister organization for nonemployees, then supplemented the kit
with a “protest in a box” feature that allows sympathetic community groups to
fill in wherever UFCW cannot be present.***

Finally, OUR Walmart has mastered the Twitter art of “trending,”
harnessing a technology called “Thunderclap” to popularize tweets about the

126. Logan, supra note 9, at 28.

127. See, e.g., CHARLES TILLY, SOCIAL MOVEMENTS, 1768-2004 106 (2004); Malcolm
Gladwell, Small Change, NEw YORKER (Oct. 4, 2010), http://www.newyorker.com/magazine
/2010/10/04/small-change-malcolm-gladwell [http://perma.cc/FSAB-VPXX].
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132. Id.; Our Locations, WALMART, http://corporate.walmart.com/our-story/our-business
/locations [https://perma.cc/P7SV-FTJH] (last visited Mar. 4, 2016).

133. Jaffe, supra note 9.

134, Id.



620 CALIFORNIA LAW REVIEW [Vol. 104:597

Black Friday protests and promote a website dedicated to strikes on that day.**®
Its prowess in this area allows it to quickly saturate cyberspace whenever
relevant news or reports are released,"® which, given the number of
organizational partners involved in the campaign, is relatively often. To be
sure, external affiliations enable OUR Walmart to spread its impact outside the
virtual sphere, touching Walmart-owned warehouses and the company’s
contracted labor chain.

3. Working with Friends: Walmart Warehouses

Much of Walmart’s business success is linked to an obsessive focus on
logistics,”*’ particularly the smooth passage of goods from one of three
warehouse complexes near Los Angeles, Chicago, and in New Jersey to its
shelves.’*® Staffed by temporary labor firms under Walmart’s direction,
working conditions at the distribution centers are plagued with safety and wage
violations,"*® presenting UFCW with an enticing opportunity to pressure
Walmart beyond the usual retail setting.**® Through partnerships with
Warehouse Workers United on the West Coast, Warehouse Workers for Justice
(WWJ) in lllinois, and New Labor, a worker center on the East Coast, OUR
Walmart has been able to support an array of activism closer to consumers.***

Most prominently, in September 2012 the California warehouse workers
staged a multiweek strike against retaliation, repeated it two months later, and
walked out again in July 2013.*2 Workers in Elwood, Illinois also struck in
late 2012, completely shutting down Walmart’s main Midwest distribution hub
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